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TO:  El Paso County Board of Adjustment  

  Jay Carlson, Chair 

 

FROM: Mercedes Rivas, Planner II 

Lupe Packman, Engineer I 

Craig Dossey, Executive Director  

 

RE:  Project File #:  BOA-21-004 

  Project Name:  Pixlar Board of Adjustment for Existing Garage 

  Parcel No.:  52054-00-007 

 

OWNER:        REPRESENTATIVE: 

Russel and Brianne Mallery 

7575 Pinery Circle 

Colorado Springs, CO 80908 

 

Sara Frear 

Mulliken Weiner Berg & Jolivet PC 

102 South Tejon Street, Suite 900 

Colorado Springs, CO 80903 

 

Commissioner District:  1 

 

 

 

 

EXECUTIVE SUMMARY 

A request by Russel and Brianne Mallery for approval of a dimensional variance to allow 

a rear setback of 1.34 feet where a 25-foot setback is required in the RR-5 (Residential 

Rural) zoning district, in order to allow for an existing garage. The 9.09-acre property is 

located north of Pinery Circle, approximately 0.6 miles northeast of the Swan Road and 

Black Forest Road intersection and is within Section 5, Township 12 South, Range 65 

West of the 6th P.M.  

 

 

 

 

PLANNING AND COMMUNITY DEVELOPMENT DEPARTMENT 

CRAIG DOSSEY, EXECUTIVE DIRECTOR 
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A. REQUEST  

A request by Russel and Brianne Mallery for approval of a dimensional variance to allow 

a rear setback of 1.34 feet where a 25-foot setback is required in the RR-5 (Residential 

Rural) zoning district, in order to allow for an existing garage. 

 

B. APPROVAL CRITERIA  

Section 5.5.2.B.2.a, Variance to Physical Requirements, of the Land Development 

Code (2019), states the following: 

 

The Board of Adjustment is authorized to grant variances from the strict 

application of any physical requirement of this Code which would result in 

peculiar and exceptional practical difficulties to, or exceptional and undue 

hardship upon, the owner of the property. Practical difficulties and hardship, 

in this context, may exist where the legal use of the property is severely 

restricted due to: 

 

1) The exceptional narrowness, shallowness, or shape of the specific piece 

of property. 

 

The subject property does not have exceptional narrowness, shallowness, 

size, or shape. The lot is 9.09 acres and conforms to the minimum lot size of 

5 acres as well as the minimum lot width requirement of 200 feet within the 

RR-5 zoning district.  

 

2) The exceptional topographic conditions or other extraordinary or 

exceptional situation or condition of the piece of property.  

 

The lot does not have any exceptional topographic conditions. However, due 

to numerous surveying errors described in detail in the letter of intent, the 

existing detached garage was constructed within the required setback from 

the rear property line. In 2016, the Planning and Community Development 

Department approved a site plan which depicted the structure to be located 

twenty-seven (27) feet from the rear property line. Approval of this request 

will legalize the location of the existing detached garage within the rear 

setback and allow the applicant to obtain a building permit for a proposed 

addition, which is not a part of the request. 

 

However, Section 5.5.2.B.2.a, Variance to Physical Requirements, of the Code 

continues by stating the following: 
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The Board of Adjustment may also grant variances from the strict application 

of any physical requirement of this Code based upon equitable 

consideration, finding that the burdens of strict compliance with the zoning 

requirement(s) significantly exceed the benefits of such compliance for the 

specific piece of property and; 

 

• The variance provides only reasonably brief, temporary relief; or  

 

If approved, the variance would provide for permanent relief of the existing 

structure and would not meet this criterion.  

 

• The variance request includes an alternative plan, standards or conditions 

that substantially and satisfactorily mitigate the anticipated impacts or serve 

as a reasonably equivalent substitute for current zoning requirements; or  

 

An alternative plan, standard, or condition was not submitted by the applicant 

with this application.  

 

• Some other unique or equitable consideration compels that strict compliance 

not be required. 

 

Due to multiple surveying errors, the existing detached garage was 

constructed within the required setback from the rear property line. Approval 

of this request would legalize the location of the existing detached garage 

within the rear setback and allow the applicant to proceed with obtaining a 

permit for an addition that is not a part of this request. Should this request 

be denied, the detached garage would need to be demolished or the 

applicant would need to apply for a lot line adjustment with the adjacent 

neighbor. 

 

C. BACKGROUND  

The 9.09-acre lot was created on July 26, 1960 prior to the adoption of modern 

subdivision regulations. The property was initially zoned A-4 (Farming) on 

September 20, 1965. Due to nomenclature changes of the Land Development 

Code, this district has been renamed as the RR-5 (Residential Rural) zoning 

district.  

 

The existing detached garage was constructed in 2016 with site plan approval on 

October 14, 2016 (PCD File No. ADD-16-604). At the time of construction, the 

homeowners believed the existing detached garage was located 27 feet from the 
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rear property line. It was later discovered that the structure was actually 

constructed 1.34 feet from the rear property line. In 2021, the homeowners 

attempted to obtain approval for an addition to their existing home, but they 

were informed that the site plan could not be approved due to the detached 

garage being located within the rear setback.  

 

Approval of this request will legalize the location of the existing detached garage 

within the required setback from the rear property line and allow the applicant to 

proceed with obtaining a permit for an addition that is not a part of this request.  

 

D. ALTERNATIVES EXPLORED 

There are two alternatives that would not require a dimensional variance request: 

1. Remove the structure and construct a new detached garage that meets the 

setback requirements. 

2. Complete a lot line adjustment to move the lot line between the subject property 

and the adjacent property to the north to correct the setback encroachment.  This 

alternative would require the consent and participation of the adjacent property 

owner. 

 

E. APPLICABLE RESOLUTIONS 

Approval:  Resolution 3 

Disapproval:  Resolution 4  

 

F. LOCATION 

North: RR-5 (Residential Rural)   Single-Family Dwelling 

South: RR-5 (Residential Rural)   Single-Family Dwelling 

East: RR-5 (Residential Rural)   Single-Family Dwelling 

West: RR-5 (Residential Rural)   Single-Family Dwelling 

 

G. SERVICE 

1. WATER 

Water is provided by an existing permitted well located on the property (Permit 

No. 74857).  

 

2. WASTEWATER 

Wastewater is provided by an existing permitted on-site wastewater treatment 

system (OWTS) (Permit No. ON0034594). 
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3. EMERGENCY SERVICES 

The parcel is located within the Black Forest Fire Protection District. The District 

was sent a referral and has no outstanding comments   

 

H. ENGINEERING 

1. FLOODPLAIN 

FEMA Flood Insurance Rate Map Panel No. 08041C0315G (dated December 7, 

2018) shows the property within the Zone X area, which is not within the 100-

year floodplain. 

 

2. DRAINAGE AND EROSION 

The parcel is located in the Kettle Creek (FOMO3000) drainage basin, which is a 

studied basin. No platting action is being requested; therefore, no drainage fees 

are due at this time. 

 

Dimensional variance requests do not require submittal and review of a drainage 

report. There are no concerns associated with drainage impacts to drainage 

ways or easements that would require a drainage report. 

 

3. TRANSPORTATION 

The 2016 El Paso County Major Transportation Corridors Plan Update does not 

depict any roadway improvement projects in the immediate vicinity of the 

development.   

 

The parcel is accessed from Pinery Circle, which is a gravel rural local road 

maintained by the County. No public improvements are required for this 

application. There is a driveway permit on file for this property. 

 

The dimensional variance request is not subject to the El Paso County Road 

Impact Fee Program (Resolution 19-471), as amended. 

 

I. RECOMMENDED CONDITIONS OF APPROVAL 

Should the Board of Adjustment determine that the application is consistent 

with the criteria for approval of a dimensional variance for the detached 

garage, and that the applicant has met the review and approval criteria for 

granting variances from the applicable standards, staff recommends the 

following conditions and notation of approval: 
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CONDITION 

1. The approval applies only to the plans as submitted.  Any expansion or additions 

to the existing detached garage may require separate Board of Adjustment 

application(s) and approval(s) if the development requirements of the applicable 

zoning district cannot be met. 

 

NOTATION 

1. The PCD Director may require a survey, certified by a registered surveyor, 

licensed in the State of Colorado, depicting the improvement in relationship to the 

lot lines affected to demonstrate compliance with the approval of the 

administrative relief. 

 

J. PUBLIC COMMENT AND NOTICE  

The Planning and Community Development Department notified nine (9) adjoining 

property owners on July 20, 2021, for the Board of Adjustment meeting. Responses 

will be provided at the hearing. 

 

K. ATTACHMENTS 

Letter of Intent 

Vicinity Map 

Site Plan 

Elevation Drawings 
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Please report any parcel discrepancies to:
   El Paso County Assessor
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   (719) 520-6600

Zone Map No.:Zone Map No.:

Date:Date:
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PARCEL NAME
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July 19, 2021
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