
DECLARATION OF PROTECTIVE COVENANTS 

 

 

LOUDERMILK SUBDIVISION FILING NO. 1 

 

KNOW ALL MEN BY THESE PRESENTS: 

 

 The Loudermilk Living Trust, Arvin Loudermilk and Cheryl Loudermilk–Trustees, 

hereinafter called “Declarant”, is the owner of certain real property described as the south 

half of the southeast quarter of the northeast quarter of Section 23, Township 11 South, 

Range 65 west of the 6th principal meridian in El Paso County, Colorado (the “Property”). 

The Property is being subdivided into two (2) lots and the subdivision name will be 

“Loudermilk Subdivision”.  

 

 The Declarant hereby declares that all the Property shall be used, improved, 

occupied, owned, resided upon and conveyed subject to the covenants set forth herein for 

the purpose of enhancing and protecting the Property. The covenants set forth herein shall 

run with the Property and be binding on and inure to the benefit of all persons or entities 

having any right, title or interest in the Property, and said persons or entities shall hereby 

also be bound by the dedications, restrictions, easements and notes on the Loudermilk 

Subdivision Filing No. 1 plat, which is recorded at Reception No. ____________________ 

of the records of the Clerk and Recorder of El Paso County, Colorado, as well as the 

regulations and ordinances of the County of El Paso, Colorado.  

 

1. The water supply for each of the two lots will be from individual Dawson aquifer 

wells which will be permitted and operate pursuant to Determination of Water Right No. 

3619-BD (“Determination”), as recorded in the public records of El Paso County on 

February 20, 2019 at Reception No. 219017414, and Replacement Plan–Determination of 

Water Right No. 3619-BD (“Replacement Plan”), as recorded in the public records of El 

Paso County on February 20, 2019 at Reception No. 219017413. A total supply of 1,710 

acre-feet of Dawson Aquifer water is available for use in the Loudermilk Subdivision. Lot 

1 will be served by a well permitted by Well Permit No. 83011-F, and Lot 2 will be served 

by a new well to be permitted pursuant to the Replacement Plan. There are no post-

pumping depletion requirements because the Replacement Plan limits the wells to pumping 

for 300 years. Each well may withdraw a maximum of 1 acre-foot per year for up to 300 

years for the following uses:   

 

 

A. Inhouse Use:  0.3 acre-feet per year. 

 

B. Irrigation Use:  0.65 acre-feet per year for     

     irrigation of 10,000 square feet of    

     home lawn, garden and trees. 

 

C. Stockwatering Use: 0.05 acre-feet per year for     

     watering of 4 large domestic     

     animals. 
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2. Upon the conveyance of either lot by the Loudermilk Living Trust or by any 

subsequent lot owner, the applicable owner shall convey to the grantee of such lot no less 

than 300 acre-feet of the water and water rights in the Dawson aquifer, as determined by 

the Determination, and an undivided one-half interest in the Replacement Plan (the “Water 

Rights”). At the time of the initial conveyance of Lot 1, the Loudermilk Living Trust shall 

also assign Well Permit No. 83011-F to the grantee of Lot 1. The Water Rights shall run 

with Lots 1 and 2 of the Property, must be transferred to all successors and assigns of each 

grantee, may not be separated from transfer of title of each Lot on the Property, and may 

not be separately sold, bartered, liened, or encumbered. The Water Rights shall be 

considered an appurtenance to said Lots and shall be conveyed as such with all future 

deeds to said Lots. No separate deed is required to affect a conveyance of the water rights. 

Because the amount of water still available will diminish over time, Declarant is not 

required to warrant the amount of water in any aquifer, but shall warrant title against all 

persons or entities claiming title under them (i.e., a special warranty deed which does not 

warrant title to the amount of water that will be used). 

 

3. Declarant and all subsequent owners of the lots within the Property shall be subject 

to and shall carry out all provisions of the Replacement Plan, a copy of which is attached 

hereto as Exhibit 1 and provisions incorporated herein by this reference, including without 

limitation the following: 

 

A. Pumping from each Dawson aquifer well may occur only if there is an 

occupied single-family dwelling that is generating return flows via a non-

evaporative septic system on the lot upon which the well is located. This will 

accommodate in-house use return flows, replacing depletions, during the pumping 

period through an individual on-lot, non-evaporative septic system. The septic 

system shall be constructed in compliance with all applicable regulations. 

 

B. Each lot may use a maximum of 1 acre-foot per year of Dawson aquifer 

groundwater pursuant to the Replacement Plan.  Said groundwater is the water 

supply for the lot and sale or use off the lot is prohibited. 

 

C. The return flows from the non-evaporative septic system on each lot shall 

comply with the amounts, if any, set forth in the Replacement Plan. Such return 

flows shall only be used to replace groundwater depletions and shall not be sold, 

traded, or assigned in whole or in part for any other purpose. 

 

D. At least one Dawson aquifer well must be serving an occupied single-family 

dwelling that is generating return flows via a non-evaporative septic system before 

any irrigation or animal watering is allowed to be served by any of the well. 

 

E. A totalizing flow meter must be installed on each well, and the lot owner 

will maintain the meter in good working order. A permanent record of annual 

withdrawals from the well will be recorded at least annually by the lot owner and 

provided to the Colorado Ground Water Commission. Said record will include all 

information required in paragraph 29 of the Replacement Plan attached hereto as 

Exhibit 1.   
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F. The lot owner or successors in interest to the lot are fully responsible for the 

operation, monitoring, and accounting of the Replacement Plan for the well on their 

lot.  In the event the lot is sold, evidence of the sale and notification to the new 

owner of their responsibility under the Replacement Plan shall accompany that 

year’s accounting. 

 

G. Declarant and successor owners shall be equally responsible for paying for 

all costs of operating the Replacement Plan. Each lot owner shall be responsible for 

his own pumping costs.  Failure to comply with all terms of the Replacement Plan 

may result in an order of the Division Engineer to curtail or eliminate pumping of 

the Dawson aquifer well of the non-complying owner. 

 

H. All the foregoing terms and conditions constitute covenants running with 

the lots and shall be binding upon the owners of the lots, their heirs and successors, 

and all subsequent owners of the lots. 

 

4. These covenants and restrictions shall not terminate unless the requirements of the 

Replacement Plan are also terminated by order of the Colorado Ground Water 

Commission.  However, they may be amended, provided that the amendments are 

consistent with the requirements of the Colorado Ground Water Commission or any 

Colorado Ground Water Commission-approved amendments thereto, and further provided 

that written approval of the amendments is first obtained from the Board of County 

Commissioners of El Paso County. 

 

 

IN WITNESS WHEREOF, the Declarant has caused these Declarations to be executed this  

 

______day of ____________________________________, 2019 

 

 

The Loudermilk Living Trust, _______________________, Trustee 

 

 

By: _____________________________________________ 

 

 

 

State of Colorado  ) 

                              ) SS. 

County of El Paso ) 

 

The foregoing instrument was acknowledged before me by _________________________ 

 

This ______day of _________________________, 2019 

 

 

_____________________________________________ 

          Notary Public 
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EXHIBIT 1 

 

 

 
Replacement Plan–Determination of Water Right  

No. 3619-BD 



COLORADO GROUND WATER COAAMISSION 
FINDINGS AND ORDER 

IN THE MATTER OF AN APPLICATION FOR REPUCEMENT PLAN TO ALLOW THE WITHDRAWAL OF 
GROUND WATER FROM THE DAWSON AQUIFER IN THE KIOWA-BIJOU DESIGNATED GROUND WATER 
BASIN. 

REPLACEMENT PLAN - DETERMINATION OF WATER RIGHT NO. 3619-BD 

AQUIFER: DAWSON 

APPLICANT: LOUDERMILK LIVING TRUST 

In compliance with Section 37-90-107.5, CRS, and the Designated Basin Rules, 2 CCR 410-1 
("Rules" or "Rule"), Loudermilk Living Trust ("Applicant") submitted an application for a 
replacement plan to allow the withdrawal of ground water from the Dawson Aquifer in accordance 
with Determination of Water Right No. 3619-BD. 

FINDINGS 

1. Pursuant to Section 37-90-107(7), CRS, in a Findings and Order dated December 11, 2018, 
the Ground Water Commission ("Commission") approved a Determination of Water Right, 
no. 3619-BD, for the Dawson Aquifer ("Aquifer"), summarized as follows. 

a. The determination quantified an amount of water from beneath 20 acres of overlying 
land generally described as the SI II of the SE11A of the NE11 A, Section 23, Township 
11 South, Range 65 West, 6th P.M., in El Paso County. 

b. The total volume of underlying ground water that may be withdrawn from the Aquifer 
shall not exceed 1,710 acre-feet and the allowed average annual amount of ground 
water that may be withdrawn from the Aquifer shall not exceed 17.1 acre-feet. 

c. The use of the allowed amount of underlying ground water shall be limited to the 
following beneficial uses: domestic, including in-house use, irrigation, commercial, 
industrial, fire protection, stockwatering, replacement purposes and recreational. 

d. In accordance with Rule 5.3.6 the withdrawal of the subject ground water wi l l , within 
one hundred years, deplete the flow of a natural stream or its alluvial aquifer at an 
annual rate greater than one-tenth of one percent of the annual rate of withdrawal, 
the ground water is considered to be not-nontributary, and Commission approval of a 
replacement plan providing for actual depletion of affected alluvial aquifers and 
adequate to prevent any material injury to existing water rights in such alluvial 
aquifers is required prior to approval of well permits for wells to withdraw the subject 
ground water. 

2. The subject water is Designated Ground water located within the boundaries of the Kiowa-
Bijou Designated Ground Water Basin. The Commission has jurisdiction. 

3. Withdrawal of the subject ground water would deplete the alluvial aquifer of the Kiowa-
Bijou Designated Ground Water Basin, the alluvial aquifer of the Upper Big Sandy 
Designated Ground Water Basin and the alluvial aquifer of the Upper Black Squirrel Creek 
Designated Ground Water Basin, all of which, according to Rules 5.2.4.2, 5.2.7.2 and 
5.2.6.2, respectively, have been determined to be over appropriated. Such depletion 
would unreasonably impair existing alluvial rights withdrawing water from those alluvial 
aquifers. 
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