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SWoFtE THE coLoRana GaouNa wnTER coMwussIOw

CASE NO: 9 1 -t3~VV-01

t4EOOTu?.'~4s'ETn"W 4AJi>  ORDAQ

tN- THE NIAZTEA UF AN APPUCATIC3N BY i?ALE  ' TIPTON TO CHANQE TME ACREAGE

ARfCiATE`D AND THE USE OF THE WELL WCI'H PEAAAfr Na3. 27674-FP APIQ R-1M=-FP

fie unciersigned parties heraby .set forth their negodated $e#tiemertt of tint dispute and

aem as ioV~ws:

DOM O'C FRCT

i.   Un September 24,1984, fho Colorado Qround Water Comrnfsston itaued Fmal Psrmit No.

R-1M3-FP locetsd in tha 8M/4 of the NE114 of 8eo*n 313, Tmm*dp 12 South. Ratgv 69
West of the 6'th Pdmoipal Meridian to kdgab 104 acns desarBood a$ part ai ihe NE1/4 of

Seadon 36. Tomut* 12 South, Ranpe 63 YVest.  PenNi Na. R-1620-FP sqows a mexknum
annual votume of eppropriatton of 176 acre-Wwd a maximum pumping ratv of 449 galtorts
per minute• 

2.   on septernber 246 1W the ccWredo ciround water connmMaion msuea Fir?al Permk No.

27674FP, loc*6d in th* SVV1/4 of 1hs NE1/4 0# 8wdbn 36. Township 12 3outh. Range 63

West of fhe eth PrWpa! Merkilan to kdgafa 100 aarm deserbed as part a( the NE1/4 of

Seadort 38r Towrtaft 32 Soulh. Rmp 69 West.• •Pwmit No. 2T674-FP aRouvs a rnax&mum
arutua! votume of approprieibn of 175 acre-teefand 8- mwftum pumpft rate of 449 galbns
per mia,W.  ttw aaeqgs porndtba undsr Pora~t No. 27674-FP Is tfis swns acreage. ss

pWmftd WrdWr QW"  AO.  R-i%W*P.   PmrnA -fao.  27sI4-FQ Ia iwn addWion to tha

aPProPrtadvnt and pwYtpkV reto fior the welf wrif7 Pern* No. A-i62MFP.

3.  The weg In questlon isl«ated rn the uppw Bledc sqWrr+el creek aedgnabd around wacer
asM and in itts lJpper Bkst~c. Sqtdrrret Ouett C3ramd lA/ater Managanent Didrict.  ihe
couxaao G.ound water com4vieston hss Ododkbr?. .

4.  The applicallri, receivecl .t1f% 199 sesk~   duuge the sareege ~ to roladft~"''~e
h~~o~f 100sares ln iheSecl1bn IA Towmd* 12 South, ReirtDe 63 Woo,
ar+d bo change ttte uss vt fw weii tirom irdgaUon ia ilig;a6on, municipst, comiiercial end

WAsttal usee and auport ouftide ihe basin.

b.  The number of aares propoeed to he frrigoted by this weN does not exosed the number of

aaes permKted tor laigabon by FinW Permlt A" R-1=3-FP wd 27674FP.

8.  The appiication vvas pubrohed in 1he Colorado 3ptiW' Gazette Tol"raph cn Jantuuy 17

atld 24, 1991.

7.   a.  An olboctioci to 'thA apPliaadon wms` iwbtved from, tha c"w -etadc Squkrsi areetc

Qround Watai' M&wmtgetnew QisM on Jeniusry 22,1881.
y ' Y s .   f ~     7'.,   

i.    

L0 39dd IAH 6988LEZ£9E 11:91 L09Z/EL/L0
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Coo No: 9i-t3W-01

b.  Th Fdwuary ~,~M
tnber 6, 199'1.

aM otjecdan ta 1h+Q appNc:etlan was receWed tan Brin Henderson on February 25,
1991.   Ttds objecMOn has sinCe been w1lhdravm as per letter received by the
Ccxnmissian on Sepbm6er S. tM.
i

S.   in a,uppart arE this appNcadon. the applicartit tas suarritted irdormatlan an hislaric cropn and

a~ irrigamed. weN povrer Lmp, and wag sfllolereoy~  Ths Commbsbn has rwAowed
this and other idomwlton avWabte fi the ofllce of 1he OWOn of Watit Reemcea end
detem*Wd thW fior the crops tnckWed ihe tonsump"ùss averaged 272 acre-4em per
Year.•. 

s.   fm h6eWic amount of graxnd waW wwAl not resuit In bwmamea tleplstlon ar tha equitsr tt

pumpiV b NtrdNd aa stoted below:

a.  The propoaod use of gmund vvaler tor rrKnkdpal, carrwmerdai,-arid kdxtW uses in the
beMn muo be brtitad to an evacep at 3M aore4eet per Yew and fhe anwat..

oatsumpdw trse vfwamr irom them uea sfud not aocesd an aversge of 272 scre4mk

per year and any yjaibw vkhdrawn ior ihese us~ and dab" lo bs nat oonswnpttvey
used must be retwned to the aNuvNd aquult~er neer tha paint at wft&awW to prarerd
Infury to vsNad weWrt".

b.  Trte praposed exporc of wma oubside ihe 8asin muM bs bvdtoa ta a, avwage o# 272
scxefiaet In ordet !o pnrvent M*jry ta wsted wmerrl".  7he t,fpper Bladc Squirrel
Creak Gr+ourtd WeWN~aaa~emeM Dia&M and ihs applourt Nave negodated a Imlt of
225 acxe-fiaet br eoport outdde ths Bssln.

11.  fn suxArdanes wO 379ai11 (1){A}, C.Fi.s., fhe Colorado. aranrd WaW Cammission tfnds

tiwt the propaeod changes of PerM Nas. R-19263-FPand 27574-FP wM not cam matwW
irtjury fiotlte vestpd d"af o4hww~pproprle~o~ lts waN b openeded undar oandOorm aa

atated tn 1ha Order 6elm.

9.E~B

Applomff tde T"on aocepfia the *isgohV and wWwa's wtd re8rquWm aa,v *Pft tr,

turter iwarft ar appeat and agroses to the toaowft Urms Wd conditlons for the appranral o#
the appkaqan io dmqge ihe desp"On ofaaeW ItrlBated euxl ihe use of the wel vvhft Pennlt
Ploa. a-iM3-FP autd 27874FP.

t

1.   For itigatiort, tfie usQ of the well eftaq be tkttlted to trrigatott of 100 acres 1n the E1J2 of
Sealw 36, Towrtet* 12 8auth, Rings 83 West, Bth PsMdpW Mettdiart.

2 The maxGrwm annuat vaiwne of sppropriatlon tor qvrrfEVm th~ vroN urxer 1huss bnro

pwm% is anited to a total of $50 acxa4eet.

3,  'li'is wall msy conflnue to bo useci iot irdgalon ptupaso in awmftos wlth Ute ftnal

pennib bsued !ors,dd vwil uMll wah iim aeft wON b *stuoW ior nwnldpd. eommeroal

andjor WxkmtW use or export outs[de the 08*n.  At auch tlrrre thW tw wafl ie iosd tbr

80 3Jtid IAH 6988LEZE0£     11:9I L00Z/ET/L0
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Si 43W'ML/1 tt.3a,  ~    2rnf

iY1.tJ11kgp79li COl171TIOrdele Allt/fif kWu*W usA OC *Vort OUidd9 t'18 Bash tw9 bB 110 .

turllm kftahan bytl* wON a('the iend acdhorizad 1br irrtga*on od die anrtuai wkhdntwai
W~W.*bia sW be as sstt+a'Ih beloNr:

a Men to wab is used ior nwNq* aanunwc(ai wd/ar induetrtat caes inside the 8uin,
tlae annttd wCtdkawat is OWW to 272 aare#set umless k 1s stlovrn that wder wMdravvn
folr these .uos and nat oor-urnpth~ely ueed ie rebxxned #a 1he a1NHium near the poirit of

wNhdramvAl.  In fft cwe to mrnud emoumptlue use rueuld bre knbd t0 272ax~
and. ttp Gbmmiesbn may Wlov an amusi wHhdravird up to a lirnft of 32i gcre-fieet
Writtien appraval must be reoeiod irom the Commlsston betore to aqowed annual

w~hdoj~ af 2M arxa-fed con be axwodacf. 

b.  Vftn the. well ta uoed for any export outWde the Besiry to annual withdrewa) le Wnifad
to20'acre4ivt per year.

4.   Tha meuibwn pumping rdo attl* weU shd not eoareed to tctm o7 the Mwftwn pemotg
rates !or eoch pem*, i.e. M gsfta per minute. 

S.   A#oWkp fluw meter "l be irMaNod on thts weN -beiore 1ha well te ihat usaci for

muNcipal, oommrN and/or kxknW use or eocport artsfde the Basin.  The o'wner shetl
eubmit to tho Oigtft ths ConvrAsslon the serW rnmbera, uft of rneasure, and inMai

rea?ft of the 1bw nWW whhtn sbdY (8q dsys aRer tho tlow mMer b livIalled.  'I'tre a+tiner

shol Woo tnaintain 1he low rneter 1n good woddV ortisr arrd ooYed pnrxW d[vweipn
records vWhidh dW be submHtod to tha CommJoelon ond Diatriat In ,January ofoach yoar for

Y~'s'A~'~?P~.  {Camu+yd #o pGV

07078w.Cmf ~
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EeVED

J'.1L

Gli0I~0 NvA-~ ~

fd~  c • •otcow

F ~ ~ R-16253-"  .

VtLiii~ ~Il= BOUIOM ~ MXMVM GFOW NKM BASM

t. .
i

l: '  Priority ViaUeics 52

2::  Prforiicy netce:   Saruaber 23,  59M

3.  ~~7ees:•  7'rtigation.  Doabstfc and Haduglf.oe7.

L,.  tipana co~ C~s~nit:   Cemman ~tds ~Z~

5.   Loc*tiat of uells b'W 2,/4 aE thd?  M 1/4 og 8ectfpn 36.  Townshtp 12
South.  Rnnge 63 weet of the 6tb Prfncipeil VAcULian

6.   mmcinue mmual volume oP tfie approptioti,ais 175 aore-geet

7.   Mndaw psopbg xaUe:   449 VUMS pW nitrwfn

8.   mucimss nunber of aaree whicfi msy be icr3gatod:   1AO ames

9.   Descript.icn of aares irxigsW:   M 3,/4 og Sectiat 36.  TowrietduP 12

8outkt,  Rarqe 63 West

I0.   Aqui.fW :   A1twf.um

I.   Footnobais

A?)    a!s prj*rity  ].iat tcr ths appeac M.adc 8qui.c,rel aeek Mcuna

Tftt,er Hasin ntaGss 1hat tfis pundt aobw ftr this ptfroarity and

f~ P~tt ~uai~et7Q 2'~?~h~~3.    Priacity  ~usber 70  ~as  ~sig~    

H)   ws m1 alea bas, pr:barity riuaw 10  (27S7449).

Ci 2hf.s aol.l ns decresi3 t+ith gciaefty 11-43 in Cam Ab.  8-42135 fn
ttle Dietri,Ct Crou[t  !!aC thB ClotxiCy Of~` RWA.

Dste.
D~r~Cbo~

16W OaMILMM
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ED

T!a
i71~{Ii~/ ~R~i~? WY~i.WQ~

u~;=,T-:: h~

8'7" IBM= W.  27574-FP

tJPi~t-B~t~( 9Q~J~ ~ m~ ~ID ~it AABIN
dF~

1. -  Prioacity  *Abet s 70

Z::  ftiowiLY Dafio:   DeoaaEft 1,  1954

3. Issigaticm,  Owam+t3.c and ladmasicel'   

C.  Nmne of q,a3Ant:   Creen Acac~ god-N-d1art

5.   Loaetf.an of aulls ON .2/4 c?t the M 1/4 0f seatioa 36,  Towwd,iip 12
Bourh,  lmnge 53 WAot of the 6th Pic,iWipsl Msrtdian

6.   mwimLm amsual volume Of the appoCapvciationi 175 aax'e-feet

7.   nodxxn pavk,g rati+e:   449 9a3S+oans pu MnAe
p

8.   MwAmin nuad3mc of earee rrhtcfi mty be irsipted:   10 aores

9.   neaacip*Acnn cf acres irrtgateas W 1/4 'of secttan 36r mmmehip la
Soutlar asnqe 83 West

10.   Aqu.tfer a RtXwiuat

U. •  lbotnotsd:

A)    The prfmity lf.sk for the tlkVet Uaidc Sqaictel Cxedc Graad
watsw Basfn starAw that the persrlt tuxibw fOr tfiia priotfty and

prictfty  -or Imilt 32 mm 7t-UM.   giral  *wAt  ~a'ot~c  &-I6253"J"  rrm

assignel to priarity rntmber 52.    Tis ptimity was aesigned the
PYnal PQrAdt ntmbw shnrn aboas. •

B)   gdx wou. a1so bas peier-ity mxdoer sa  (0-16253-PPI .

C)   2hia as21 tro 8ecraed wfCh p[farlty 14-43 JLn Case Db.  5-41135 in
the Disttict Cburt t.or the ftunty a£  Rublo.

4- A...& A

IDwIelson
E~ae ki~? D~.ttaatyor

Il~t ic OOlwimdott

I'I tt 3Jtid IAH 6988LEZE0£     ZZ :9T L90Z/Et/L0
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ROBERT C,  "BOB"  BP~'~"K EI Paso County,  CO
1;, ~Ponsor~ & Cul9c~i~, L~~

0211212N7 03;39, r,--OI~

Golorado pringsWCO 80903 DOC  $ 0, 00 Pdge 11111111111111111111111111111111111111111
Rec  $ 11.00 1 of 2 207020265

WATER RIGHTS SPECIAL WARRANTY DEED

R~CIEVED

THIS DEED,   dated February 6,   2007 between Case JUL 1 9200InternationalCompany, a Colorado corporation (Grantor), ofthe

County of EI Paso,  Sta.te of Colorado,  arid Cherokee Water, WAT~~ 
ST4h  '    ApF~tl

LLC., a Colorado limited liability company, 6250 Palmer Park

Boulevard, Colorado Springs, CO 80915 (Grantee):

WITNESS, that the Grantor, for and in consideration of the sum

of ten DOLLARS and other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, have granted, bargained, sold and conveyed, and by these presents do grant,
bargain, sell convey,and confirm Lu1to the Grantee, its heirs and assigns forever, the water and water

r.ights in the County of EI Pasoand State of Colorado:

37.482 acre feet out oftwo-hundred and twenty five (225) acre feet ofwater established pursuant to
the following:  (1) Negotiated Settlement and Order from the Colorado Ground Water Commission
dated December 4,  1991, Case No. 91-GW-0 1  ( the "Order") attached hereto and incorporated by
reference; (2) Well Permit No.  27574-FP;  and (3) Well Permit No.  16253-FP (collectively the
Water Rights"); and the right to individually exercise any right(s) granted in the Order; and the
unconditional right to use the existing well(s) located in the Southwest Quarter of the Northeast
Quaxter ofSection 36, Township 12 South Range 63 West of the 6th p.m., El Paso County, Colorado
to extract the water arising from the Water Rights.

TOGETHER, with all and singular the hereditaments and appurtenances thereunto belonging, or

in anywise appertaining, the reversion and reversions, remainder and remainders, rents, issues and

profits thereof, and all the estate, right, title, interest, claim and demand whatsoever of the Grantor,
either in law or equity, of, in and to the above bargained premises,  with the hereditaments and

appurtenances;

TO HAVE AND TO HOLD the said premises above bargained and described,  with the
appurtenances, unto the Cirantee, its lieirs and assigns forever.  'fhe Urantor, for itself, its heirs,
personal representatives, successors and assigns do covenant and agree that they shall and will
WARR.ANT AND FOREVER DEFEND the above bargained premises in the quiet and peaceable
possession of the Grantee, its heirs and assigns, against all and every person or persons claiming the
whole or any part thereof, by, through or under the Grantor.

IN WITNESS WHEREOF, the Grantor has executed this deed an the date set forth above.

Water Rights Special Warranty Deed re 37.482 acre feet from Tipton Weils

Page 1
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RECEdVEa

Case Intennational Company, a Colorado corporation JUL 1 9 2007

w.aT R
g°; e

B
a;~a

Y•
Its Vice President

STATE OF COLORADO

ss.
COUNTY OF El PASO

The foregoing instrument was acknowledged before me this 6h̀ day of February, 2007, by Lindsay
J. .C.'.ase, as Vi:ce Pr.esident of C'a;se Internatianal Comnany. a Colarado corpora.tion.
Witness my hand and official seal.

y commis s: 6-27-1 i

Ws •   U ~
ti..; ~:~0TaRr;N~.    Pub 'c yt •

Address: 319 North Weber Street yv'~,:pV B L IC,  O:
Colorado Springs, CO 80903 Q.?'....•F

Water Rights Special Warranry Deed re 37.482 acre feet from Tipton Welis

Page 2
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ROBERT C,  "BQB"  BALINK El County,  CO
ioitso~~ ~'x Culic~3ic~, 0113117007 09;51;22 AP1

319 North Weber poc  $9,00 Page II~I~~II~~I~IIINIIlIIIIII~III~IIIIIIIINIIII
C4lorado Spnngs, GO 80903

Rec  $ 1f,@0 1 of 2 207013819

WATER RIGHTS SPECIAL WARRANTY DEED

2007
THIS DEED,  dated January 26,  2007 between Case

w~T71KInternational Company, a Colorado corporation (Grantor), j  ;~6

of the County of El Paso, State of Colorado, and Cherokee k-' •

Water, LLC., a Colorado limited liability company, 6250
Palmer Paxk Boulevard,  Colorado Springs,  CO 80915

Grantee):

WITNESS, that the Grantor, for and in consideration ofthe
sum of ten DOLLARS and other good and valuable consideration, the receipt and sufficiency of
whicb is rsrsby acknowledged. h9ve.oranted, bargained, sold 3nd aonveyed, and by these presents
do grant, bargain, sel I convey and confirm unto the Grantee, its heirs and assigns forever, the water

and water rights in the County of El Pasoand State of Colorado:

111.195 acre feet out of two-hundred and twenty five (225) acre feet of water established

pursuant to the-following:  (1) Negotiated Settlement and Order from the Colorado Ground
Water Commission dated December 4, 1991, Case No. 91-GW-0 1 ( the "Order") attached
hereto and incorporated by reference; (2) Well Permit No. 27574-FP; and (3) Well Permit
No. 16253-FP (collectively the "WaterR.ights"); and the right to individually exercise any
right(s) granted in the Order; and the unconditional right to use the existing well(s) located
in the Southwest Quarter ofthe Northeast Quarter ofSection 36, Township 12 South Range
63 West of the 6h̀ p.m., El Paso County, Colorado to extract the water arising from the
Water Rights.

TOGETHER, with all and singular the hereditaments and appurtenances thereunto belonging, or

in anywise appertaining, the reversion and reversions, remainder and remainders, rents, issues and

profits thereof, and al1 the estate, right, title, interest, claim and demand whatsoever ofthe Grantor,
either in law or equity, af, in and to the above bargained premises, with the hereditaments and

appurtenances;

TO HAVE AND TO $OLD the said premises above bargained and described, with the

appurtenances, unto the Grantee, its heirs and assigns forever.  The Grantor, for itself, its heirs,
personal representatives, successors and assigns do covenant and agree that they shall and will
WARRANT AND FOREVER DEFEND the above bargained premises in the quiet and peaceable
possession of tlze Grantee, its heirs and assigns, against all and every person or persons claiming
the whole or any part thereof, by, through or under the Grantor.

IN WITNESS WHEREOF, the Grantor has executed this deed on the date set forth
above.

Water Rights Special Warranty Deed re 111.195 acre feet from Tipton Wells
Page 1
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RECEiVED

JUL 1  ~2007

Case International Company, a Golorado corporation WAT.-;R
ER

By: i~1i?,~.~--,
Its Vice President

STATE OF COLORADO

ss.
COUNTY OF El PASO

The foregoing instrument was acknowledged before me this 26h̀ day ofJanuary, 2007, by Lindsay
J. Case, as Yice.President ofCase In±ernational Company, a Colorado corporation.
Witness my haud and ofticial seaL

M m' siorr expires: 6-27-10

Q.• Y~
No ryPub c TAR j.    s

Address: 319 North Weber Street pU 8 L~C
p 'O :cf,,:

Colorado Springs, CO 80903 O••• •••~O~P`~o`~iiinFlC

Water Rights Special Warranty Deed re 111.195 acre feet from Tipton Weils

Page 2
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ROBERI C.  "BOB" Bfll.INK' `,El Paso CountY,  CO RECEiVEp

LtVe "'ac 1211511006 09; 51; @8 RPr
Pa9e III~~II~I~IIII~I ~I~IIDoc  $0,09

9 2007Rec  $ 11, 00 1 of 2 2061 82331
WATIQ

S-y

WATER RIGHTS SPECIAL WARRANTY DEED

THIS DEED,  dated December 4,  2006 between Case

International Company, a Colorado corporation (Grantor),
of the County of El Paso, State of Colorado, and Cherokee

Water, LLC., a Colorado limited liability company, 6250

Palmer Park Boulevard,  Colorado Springs,  CO 80915

Grantee):

WITNESS, that the Grantor, for and in consideration ofthe

sum of ten DOLLARS and other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, have ganted, bargained, sold and conveyed, and by these presents
do grant, bargain, sell convey and confirm unto the Grantee, its heirs and assigns forever, the water

and water rights in the County of El Pasoand State of Colora.do:

72.323 acre feet out of two-hundred and twenty five (225) acre feet of water established

pursuant to the following:  (l) Negotiated Settlement and Order from the Colorado Ground
Water Commission dated December 4, 1991, Case No. 91-GW-0 l (the "Order") attached
hereto and incorporated by reference; (2) Well Permit No. 27574-FP; and (3) Well Permit
No. 16253-FP (collectively the "Water Rights"); and the right to individually exercise any

right(s) granted in the Order; and the unconditional right to use the existing well(s) located
in the Southwest Quarter ofthe Northeast Quarter ofSection 36, Township 12 South Range
63 West of the 6" p.m., El Paso Counry, Colorado to extract the water arising from the
Water Rights.

TOGETHER, with all and singular the hereditaments and appurtenances thereunto belonging, or

in anywise appertaining, the reversion and reversions, remainder and remainders, rents, issues and

profits thereof, and all the estate, right, title, interest; claim and demand whatsoever ofthe Grantor,
either in law or equity, of, in and to the above bargained premises, with the hereditaments and

appurtenances;

TO HAVE AND TO HOLD the said premises above bargained and described, with the

appurtenances, unto the Grantee, its heirs and assigns forever.  The Grantor, for itself, its heirs,
personal representatives, successors and assigns do covenant and agree that they shall and will
WARRANT AND FOREVER DEFEND the above bargained premises in the quiet and peaceable
possessian of the Grantee, its heirs and assigns, against all and every person or persons claiming
the whole or any part thereof, by, through or under the Grantor.

IN WTTNESS WHEREOF, the Grantor has executed this deed on the date set forth
above.

Water Rights Special Warranty Deed re Tipton Wells

Page 1
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V E D

JUL 1 9 2001
Case International Company, a Colorado corporation

WATFR
STP,,T-

y'•-> _ . .

By-
ItS G/~ ~ ~-t?~re°s:r~~i-L lL

STATE OF COLORADO

ss.
COUNTY OF EI PASO

Th foregoing instrument was acknowledged before me this 4' day of December, 2006,  by
Air- 4st/~L~,~sPresident of Case International Company, a ColoradoiVl . 1/ 6

corporati n.

Wifiess my hand and official seal.

My commission expires•
t~lsu~~Utq~~

C

Notary Public pTARy:9 ~
rD tOfd'?

Address: PVBLI
r.

Water Rights Speciai Warranty Deed re Tipton Welis

Page 2
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ROBERT C,  "BOB" BALINK El Paso Gounty,  CO

d- 1211512006 09; 51; @8 RM
Doc  $010 Page I~~~~~IIIH~IIIIIIINIIIIIIII~III~IIIRI~)
Rec  $ 61,09 1 of 12 206182333

L..+.

WATER RIGHTS PURCHASE AGREEMENT

BETWEEN JUL 1 q 2307
CHEROKEE METROPOLITAN DISTRICT

AND war
nwsrx

CASE INTERNATIONAL COMPANY

This agreement is effective December 4th,  2006,  between Cherokee Metropolitan
District, a quasi-municipal corporation and political subdivision of the State of Colorado
whose address is 6250 Palmer Park Blvd.,  Colorado Springs,  Colorado 80915

Cherokee"); and, the Case International Company, a Colorado corporation located at
102 East Pikes Peak Avenue, Suite 200, Colorado Springs, Colorado 80903 ("Case").

WHEREAS, Case is the owner of the real property described in the attached Exhibit A

the °Case Property")  and is the owner of the water rights described in the attached
Exhibit B (the "Water Rights").

WHEREAS, Cherokee is a metropolitan district that provides municipal water supplies to
customers within and without Cherokee's service area.

WHEREAS, Case desires to sell 221 acre feet from the 225 acre feet adjudicated to the
Water Rights to Cherokee and Cherokee desires to purchase said 221 acre feet from the
Water Rights from Case, subject to and in accordance with the terms and conditions of
this Agreement.

WHEREAS, Case is reserving 4.0 acre feet from the Water Rights to provide to Cherokee
in the future to service a commercial development property owned by Case within
Cherokee's present service area.  The parties intend that Case will convey the 4.0 acre

feet to Cherokee in the future as a condition precedent to Cherokee's providing water and
sewer service to such development.

NOW THEREFORE, in consideration of the mutual promises set forth in this Agreement,
Case and Cherokee agree as follows:

1. Case agrees to sell 221 acre feet from the Water Rights to Cherokee for the
purchase price of  $2,873,000.00.   Title to the Water Rights shall be conveyed to
Cherokee's designee, Cherokee Water, LLC (or to any other designee of Cherokee) by
Special Warranty Deed,  free and clear of all liens and encumbrances,  with such
conveyance to be in consideration for and subject to the commitment of Cherokee as

provided in Paragraph 5 below.

2. There shall be finro closings as follows: The initial closing shall be on December4,
2006 at which time Case shall convey 72.323 acre feet and receive payment of
940,200.00.  The second closing shall be on or before January 31, 2007, at which time
Case shall convey the remaining 148.676 acre feet and receive the balance of the
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purchase price of $1,932,800.00.  Upon the conclusion of the second closing, Ca@4Wq{~,~
have conveyed to Cherokee 221 acre feet for the full $2,873,000.00 purchase pn64f:;;,_,~

3. Conditions precedent.  Cherokee's obligations hereunderto close on the purchase
of the Water Rights shall be expressly conditional upon Cherokee's resolution to its

satisfaction of the following conditions precedent:

a. Title Opinion.   On or before the 15t day of December,  2006,  Case shall

provide an attorney's title opinion in favor of Cherokee opining that Case has good
and marketable title to the Water Rights and has the authority convey such Water

Rights to Cherokee free and clear of all liens and encumbrances.

b. Cherokee's due diligence regarding physical and legal supply.  Cherokee

shall have until Friday,  December 1,  2006 at 5:00 p.m.,  to complete such due

diligence as it deems appropriate regarding the Water Rights,  including but not

limited to,  issues related to the physical supply of water,  the availability of the

Water Rights for export outside of the Upper Black Squirrel Creek Designated
Ground Water Basin (UBS Basin), water quality and any related issues.

If Cherokee elects to proceed with the initial closing, the conditions set forth above shall
be deemed satisfied.

4. Easements and covenants.   Case is the owner of the parcel of real property
described in ExhibitA(the "Case Property").  The well is located within the Case Properiy
in the SW 1/4 of the NE 1!4 of Section 36, Township 12 South, Range 63 West, 6th P.M.,
EI Paso County, Colorado.  Subsequent to the initial closing, Case shall grant to Cherokee

perpetual easements and covenants over the Case Property for the following purposes:

a. an ingress and egress access easement to the wel( via the existing roads

within the Case Property and along and including the current electric power line

serving the pumping equipment at the well head;

b. a 50' wide pipeline easement from the 100' x 100' well easement described
in 14.c below running east to the Ellicott Highway right of way and parallel to the

existing electric power line easement.   Cherokee may also use the pipeline
easement for access to the well;

c. a 100' x 100' easement around the well(s) for the well structures, pumps,
a pumphouse to be constructed by Cherokee,  and related equipment and
infrastructure.  Cherokee may redrill and relocate the well, pumphouse and related
structures within the easement;

d. reasonable access to the Case Property to document the dry-up of the

ProPertY, the cessation of use of the well bY other than Cherokee, the cessation of
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irrigation, and to carry out any terms and conditions that may be imposed
Cherokee related to use of the Water Rights. 

Surveyed metes and bounds legal descriptions of the easements shall be provided by
Cherokee.  The easements shall be in a form mutually agreed upon between the parties,
shall include the terms set forth below, and shall be recorded in the real property records

of EI Paso County and shall be perpetual and shall run with the title of the property
described in Exhibit A.  The easements will also provide that the owner of the burdened

property shall not place any structures or improvements on or within Cherokee's
easements that would impede Cherokee's use and enjoyment of the easement for its
intended purposes as set forth in Paragraph 4.a., including but not limited to a provision
precluding paving any surface area within the easement located within 15' on each side
of the centerline of the pipeline or the construction of any other improvement that would
increase Cherokee's burden of operation and maintenance within the easement.  In the
event that any paving or other improvement is placed within any portion of the easement
which becomes damaged or which Cherokee requires be removed as part of its

operations within the easement area, then Cherokee shall not be responsible for any such

damages or for the costs of repair and%or restoration.   In addition to the permanent
easements described above,  Case will grant to Cherokee a temporary construction
easement around the permanent welf easement location and a 100'  wide temporary
construction easement lying 50' on each side of the centerline of the pipeline easement.

Cherokee agrees that it shall restore and revegetate with native pasture grasses any
areas disturbed by its construction activities outside of the easement areas.  Cherokee

anticipates that construction will commence and be complete in the spring of 2007.  In
addition to the above easements, and for no additional consideration, Case agrees that
it shall grant to Cherokee an easement from the quarter section located immediately to

the south of the Case Property to allow Cherokee to connect a pipeline from the Gregg
Wells to the pipeline on the Case Property in the event that Cherokee acquires title to the

Gregg Wells.

In addition to the easements as described above, Case will provide Cherokee post-closing
with a covenant agreement containing the following terms:

A).    Cessation of use of the water by Seller.   From and after December 31,
2006, Case and its assignees and lessees,  shall cease to use the Water

Rights for irrigation purposes and they shall provide to Cherokee,  if
requested,  adequate assurances that the use of the well has been
discontinued and irrigation of the historically irrigated area of the property
has ceased.

B).    Re-irrigation.  Case agrees for ifself and its successors, that in the event it
seeks to re-irrigate the historically irrigated lands within the Case Property,
that it may do so only if such re-irrigation does not impair Cherokee's right
and ability to divert the full amount of the Water Rights.  In the event Case
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seeks to re-irri ate the Case Pro e
ST~'r

g p rty,  it shall only do so after na~ree 1-0`R
Cherokee of its intent to re-irrigate and aniy after full compliance of ali

requirements imposed by law, the State of Colorado and the Upper Black

Squirrel Creek Ground Water Management District.  Notwithstanding the

foregoing, Cherokee acknowledges that the Water Rights being transferred

by Case to Cherokee do not include any ground water rights under the
Case Property within the Denver Basin Aquifers,  including the Denver,
Laramie-Fox Hills and Arapahoe aquifers,  and water rights within those

aquifers are being retained by Case and may be utilized by Case in the

future, including in conjunction with the Case Property.

C).    Non-impairment of the Water Rights.   Case agrees for itself and its

successors that it shall take no actions on the surface or subsurFace of the
Case Property that would impair or impede the quality and/or quantity of the
Water Rights or Cherokee's ability to obtain the full use of and yield from
the Water Rights.  This restriction shall not preclude Case from utilizing
properly designed and engineered septic systems in support of future
residential development of the Case Property.  Case or its successors shall

provide Cherokee with reasonable advance notice of all land use and

development appiications for the Case Property that may include individual

sewage disposal systems or other proposed land use that might impact the
water quality of the alluvial aquifer underlying the Case Property,  and

nothing in this Agreement shall preclude Cherokee from participating in
such praceedings and/or from taking such actions as it deems reasonably
necessary to ensure compliance with the above provisions.

The above covenants shalf be set forth in a single Easement/Covenant agreement
containing both the covenants and the easements.  The covenants and the easements
shall be in a form mutually agreed upon between the parties and shall be perpetual and
shall run with the title of the Case Property and be binding upon and inure to the benefit
of Cherokee and the successors and assigns of the Case Property.

5.     Water Service Commitment.   In consideration of the transfer of the Water Rights
by Case to Cherakee,  and subject to the terms and canditions of this Agreement, and

subject to the express conditions precedent stated in Paragraphs 6 and 7 belaw,
Cherokee agrees to provide water service to any property designated by Case as

Benefitted Property"  (as defined and subject to the restrictions set forth below)  in
accordance with the following terms and conditions.  The water service commitment shall
be for up to 300 acre feet of water annually to the Case Property.  Cherokee agrees to

permanently allocate 300 acte-feet of water from the water produced by Cherokee's

Aquifer Recharge Praject exclusively for the Case Property and to defend that allocation
and designation in favor of the Case Property; the parties recognize, however, that the
allocation is conditional at this point as the Aquifer Recharge Project is not complete.  In
consideration for this allocation,  and when that water service is available for the Case
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Property and requested by Case, Case and/or its successor owner of the CasesiN
shall be obligated to pay all customary water tap fees, water development charges, and
all other usuai and customary fees and charges of Cherokee at an "in-basin" rate as a

condition to receiving water service.  Cherokee'scommitment to provide the 300 acre feet
of water and comparable sanitary sewer service, to any property designated by Case (the
Benefitted Property') is subject to the satisfaction of the following conditions precedent
as well as the conditions precedent stated in Paragraph 6 below:

a. The Benefitted Property must be located entirely within the UBS Basin
unless otherwise agreed to by Cherokee;

b. Case, at Case's expense, shall construct anywater and sewer lines required
to connect to Cherokee's system; and

c. Case, at Case's expenses, shall construct such sewer lines as are needed
to connect the Benefitted Property to the new Wastewater Recovery Plant being
constructed by Cherokee, as referenced in Paragraph 6 below.

Case must identify no later than 3 years after Cherokee's new Waste & Recovery
plant comes on line any properties which are to be deemed potentially Benefitted Property
for which the 300 acre feet of water can be used.

To the extent that Case constructs any sewer or water lines to make the
connections required hereunder, the construction of those lines shall be in accordance
with the reasonable rules and guidelines established by Cherokee.  Case, at its expense,
which obligation may be assigned to and assumed by a Metropolitan District,  shall
maintain those lines it constructs and be deemed the owner of such lines.  Cherokee will

cooperate with Case in the design and construction of those lines and allow Case to share

any existing easements owned by Cherokee where such shared use is authorized by the
easement terms and where feasible from an engineering standpoint.  Case shall have the

right to connect to and withdraw its water as provided for in this agreement from the
Cherokee's main transmission line along Highway 94.

6. Conditions Precedent to Water Service Commitment.  Cherokee's water service
commitment to the Benefitted Property as set forth in Paragraph 5 above shall be

expressly conditional upon the following actians being completed to Cherokee's

reasonable satisfaction:

a. Cherokee's permanent water service commitment for the Benefitted

Property is contingent upon Cherokee or any successors or assigns
accomplishing the following within 5 years of the date of this Agreement: (1)
it completes construction of its Wastewater Aquifer Recharge Project and
such Project is operational;  (2)  it completes the adjudication of its

Replacement Plan so that wastewater return flows are available for
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recharge of Cherokee's alluvial water supply; and (3) it obtains all pe rmits 4.

necessary to operate the Project,  including all federal,  state and local

permits  (collectively referred to as the  "Water Development Efforts").
Cherokee covenants and agrees to use its best efforts to successfully
complete the Water Development Efforts as soon as possible.  In the event

that Cherokee does not complete all of the above contingencies within said

5-year deadline,  then Cherokee's water service commitment to the

Benefitted Property will terminate;  provided,  however,  that this five year
deadline will be extended for a reasonable period if Cherokee is in the

process of completing the above conditions. Any termination of the service
commitment to the Case Property as provided herein will have no  .

recessionary effect upon Cherokee's purchase or ownership of the Water
Rights,  but such termination shall release the Case Property from any
obtigations to connect to Cherokee's systems,  and any tap fees and

development charges previously paid for by Case, if any, shall be promptly
refunded by Cherokee to Case.

b. Cherokee's entry into a Water Service Agreement with Case whereby the
Benefitted Property will be provided water service by Cherokee (See 117
below for water and sewer service provisions).

Cherokee shall at all times keep Case advised of the progress in satisfying the conditions
set forth above.

7. Water and Sewer Service Agreement.  As a condition precedent to service, and
once Case requests service from Cherokee,  Case and/or the then owner of the
Benefitted Property shall be required to enter into a Water and Sewer Service and

Agreement with Cherokee, which shall require, among other things, the following:

a. Mandatory connection,  at the sole cost of the Benefitted Property,  to
Cherokee's water and sewer service infrastructure and all infrastructure
work required to provide water and/or sewer service to the Benefitted

Property, including but not limited to facilities at the point of connection to
Cherokee's system,  and all mains,  hydrants,  storage tanks,  lift stations,
transmission lines, secondary water treatment, pretreatment of wastewater
to make such wastewater suitable for Cherokee's acceptance, service lines
and any other infrastructure deemed reasonably necessary by Cherokee

the "Infrastructure"). All Infrastructure shall be engineered,  constructed,
operated and maintained as determined by Cherokee to be reasonably
necessary for Cherokee to provide the services.

b. AI(  infrastructure work required shall conform to Cherokees rules and

regulations and standards for connection.
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c. Granting to Cherokee such easements as are reasonabiy requesied~=°
required by Cherokee at the point of connection or to Cherokee's system.

d. Payment of all standard and customary fees and charges, including but not
limited to, water and sewer tap fees, and Water Development Charges.

e. Case shall create a single entity (i.e., a special district or property owners

association,  the "Responsible Entity") for the Benefitted Property,  or the

portion of the Benefitted Property serviced by Cherokee.   Any service

provided by Cherokee to the Benefitted Property shalf be a bulk provider of
water and/or sewer service to Case and not as a direct provider to residents
and property owners within the Benefitted Property.   Rather the direct
service to individ ual customers and water users shall be by the Responsible
Entity.  Any water supplied by Cherokee to the Responsible Entity shall be

potable at a single point of delivery by Cherokee and thereafter, the quantity
and quality of the water shal( be the sole responsibility and obligation of the

Responsible Entity.  Though Cherokee will provide a bulk supply of water
for the Benefitted Property at the point of delivery, Cherokee shall be paid
by the Responsible Entity each month,  not at a bulk rate,  but rather at
Cherokee's in-District rate then in effect for each comparable user (i.e., a

single family residence in the Benefitted Property will pay the same monthly
water service charge for an in-District single family residence).   The

Responsible Entity shall perform all billing and metering services.

8. Reqresentations and Warranties.

A.     Case warrants and represents: (1) that it owns the Water Rights described
in Exhibit B and the real property described in Exhibit A;  (2)  the Water

Rights and the rea(  property are free and clear of all liens and

encumbrances,  leases,  or any other rights or obligations #o third parties
which would impair Cherokee's ability to make full use of the Water Rights
upon closing;  (3) that it has full power and authority fo convey title to the
Water Rights to Cherokee and to convey and grant the required easements
and covenants as specified herein.

B.     Cherokee warrants and represents that it has full power and authority to
enter into this Agreement and to perform its obligations hereunder.

9. Use of the remaining 4.0 acre feet.  Case is retaining title to 4.0 acre feet of the
Water Rights in anticipation of a future water and sanitary sewer service request from
Cherokee for a planned commercial development within Claremont Business Park that
is located within Cherokee's service area.  At such time as Case requests water and
sewer service from Cherokee,  Case wiH convey the 4.0 acre feet to Cherokee in the
manner requested by Cherokee.  Cherokee will be under no obligation to supply more
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than the 4.0 acre feet to Case's commercial property.  At such time as Case obtains

service and conveys the 4.0 acre feet to Cherokee,  Cherokee's Water Development
Charge wili be waived with respect to water taps issued for the Case commercial parcel
from the 4.0 acre feet of Case's retained water.

During the interim period befinreen the date of this contract and Case's service request to

Cherokee, Cherokee shall have the sole right to use the 4.0 acre feet without payment of

additional compensation to Case.  Case acknowledges that Cherokee owns the well and

all well related structures necessary for pumping and delivery of the Water Rights,
including the 4.0 acre feet retained by Case.  Case shall have no right now or in the future

to use Cherokee's well or related structures nor shall Case have the right to use the 4.0

acre feet except as part of a requested service by Cherokee.  Cherokee's provision of

water service shall be subject to the service request complying with all of Cherokee's

rules,  policies and regulations and the parties entering into. a water and sewer service

agreement for the commercial property and proposed development.  Should Case in the

future determine that water and wastewater service is not needed from Cherokee for

Case's commercial property, then Case may give Cherokee notice of the decision not to

request that service, in which event Case will convey the remaining 4.0 acre feet of the

Water Right to Cherokee, and Cherokee, within three months from the date of the notice

from Case, will pay Case for those 4.0 acre feet of water at the $13,000 per acre foot rate

paid to Case for the 221 acre feet.

10.    Further Assurances.   The parties agree to execute such other and further

documents as may be reasonably requested to further implement the intent of this

Agreement.

11.    Notices.  All statements, notices or communications which either party may desire

or be required to give to the other shall be in writing and wilt be deemed to have been

given if delivered in one of the following means:

a. By personal delivery fo the parties;
b. By any means of telecommunications, including telecopier; or

c. By registered or certified mail, mailed to a party at the address set

forth below.

Notice shall be deemed to have been received,  if personally delivered,  on the date of

delivery;  if telecommunicated,  when answer back or other confirmation of receipt is

received; and if sent by registered or certified mail, three days from the date of mailing.
Delivery by Federal Express or other recognized courier shall be deemed personal
delivery.  Any party may change its address for notice purposes by notice to the other

parties.  The initial addresses of the parties for notice purposes are as follows:

If to Case: Case Intemational Company
102 East Pikes Peak Avenue,  Suite 200

Colorado Springs, CO 80903
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With a copy to: Mulliken Weiner Karsh Berg & Jolivet,  P.C. JUL 1 9 2007
102 South Tejon, Suite 900

Colorado Springs, CO 80903 r~~~~
Attn: Steven K. Mulliken, Esq. co-O

If to Cherokee: Cherokee Metropofitan District

6250 Palmer Park Boulevard

Colorado Springs, CO 80915

Attn: Manager

With a copy to: Felt, Monson & Culichia,  LLC

319 N. Weber Street

Colorado Springs, CO 80903

Attn: James Felt, Esq. and James W. Culichia, Esq.

12.    Recovery of Costs.   In the event of a dispute regarding this Agreement,  the

prevailing party in such dispute shall be entitled to recover it costs and reasonable legal
fees incurred to enforce this Agreement.

Wherefore, the parties have executed this Agreement to be effective as of the date set

forth above.

CASE tNTERNATIONAL COMPANY C H E R O K E E M E T R O P O L I T A N

DISTRICT

By: BY: I
Theodore R. Sc ubert, President

ACKNOWLEDGMENT

This Agreement was executed before me this  ~ tlay of December, 2006 by Theodore

R. Schubert, Preside t of the Cherokee Metropolitan District.

q~e49{0l6~68S11/P/~P`I
v~~~,,  ¢  MARD~'

Notary Pu lic 0~:41n~  f r f ?d r+ ~

Address S,  eo S()qlS-
i

R

04a..a~ 1_07 oUBLIG : -44
My Commission Expires dPf~iet~OF CQ1.o ~`t`%~

tlTltiEl~

ACKNOWLEDGMENT
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This Agree ent was executed before me this 4'h day of December,  2006 "Bf̀°
President of the Case Internationai Company.

7

N ry IiC

0~`~~,S,w:.CV
Address Q•' cy~ ~90 TA

7  l̀ 6 i

My Commission Expires pVBLIC.'  ~cP.
COi

nuutn
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A tract of land locatccl in a portion of Section 36, Township 12 South,  Range 63 West of the
6th P.M., F-1 Raso County, State al` Colorado, described as Follows:

Commencing at the Nartheast corner of said Section 36; thence South 00050'05" West,
coincident with the East line of said Sectiort 36, a distance of 1,734,63 feet to the Point of

8eginning of a trect of land descrlbed herein;  thence continue Southerly alang side fine, a
dl5tance of2,183.82 feet;  thence North 89030145" West tafncfdent with the South line of the
Northeast 1/4 of the Southeast 1/4 of said Section 36, a distance of 1,307,44 feet; thence
Ndrth 00050'44" East coinclcfent with the West line of said Northeast 1/4 of the Sautheast 1/4,
a distance of 1,051,76 feet;  thence Narth 89015'25" West, a distante of 1,307.20 feet; thence

North 00051'25" East cancident with the North-South cenfierline of said Sectian 36, a distance
of 917.98 feet;  thence Nortih 89102'32" West, a dlsCance of 77.31 feet; thence Nortih
00°59`53° East, a distance of 214.72 feet; thertce South 89921'40" East, a distance of

2,691.21 feet to the polnti of Beginning.

A tfpct of (ond IocaEed in a portion of Seckion 36, TownstlP 12 5auth, Ret*6 6$ Wog of t13e 6th P~M., El
Paso County, State of Coforado, descqbed as fO)lows:

BoglnnirxJ at the NortAeast comer of sald Sectlon 36, seld point beinp the Po1qC of Beglaninp of a traet o1
apd descclbed heCelq; tilence South O0°5U'0VWesC,Calncident wlth the East itre of sald SecRlwn 36, $
dfstant¢ of1,734.63 feeb thence NotYh 69021'40" Wesk a dfsFance of3,691.21 /m; timce Nbtm
0059'S3" East, e distsnae o( 1,761.00feet; the?ice South 89941S9" Eest mtnddent with the North itne
of 9ald SetHbtl3fi, a d5tat1Cii of2,689.82W Co the Roiht of Beglnn(n9.

Except A track of land IocaW in a portloh of Sectiotl 36 ToWhsbip 12 Soulh,l4nttpA 83 Wcst of the 6th
P.M. H Paco Gouifty. StaEo pf Caloladp, dosqdbsd as fohowst
6eginning at the Northeast Conter of S81d Sectian 36; iold po1ut bWnp tha Poi11C of Beglnning 4f a ttect of
laW described hereM; thence S00° So' pS"W coinctdent wlth khe East flne of setd SedInn 36, a dlstAnce
of 800.04 few, thanFe 5340 10 371W, a dlstanca of 3op.eo [eets tneltce N15° 7AV 42" W, a dlstarx:e of
672.4% Feet; thQrice S88° 47' 59È coineldent Wlth the North llpe of eafd Sectlon 36, a dlstaqca of 'M2,7t
feet bo the Potnt of geglnntitg.

pacGel 8:

Wefl Easements

Commendng bt emter i/a conmo}'Saction 36, Townshtp 32 5outb, RaMe 63 West of the 6th P.M., E(
Paso County, State of Colorada, tttance North 00051125'' Ea9t aoinddent w1cb the Nolo-southe¢nkerline

t of sald Sectton 35, a dlstaIce of 350.36 teat; thence tW, a d16Yanee of 20;74. Feet bo the PoloC of
I BQgInnMg1 thence North, a cittence aF 200.00 feet; thence Eaat, e dtstence ot 206,00 feae; thameSvuth

tnptctdene wKh the Sauth Iing of t3reen Acres Sod-n-TUtf PHaSe'l1VO,.a dlstance of36.77 feat; thence
Not#h 66047150" Lact, a dfstanse of 342.19 fe*, thsnca North 231131145" Weet, d dl5tanca of 240.14
faet: thencv South 8902114011 EasEl a dlstauce of32,8$ feet; them South 23031'45" Eest, 8 dtstaoce of
255.83 fee# thence Soutb 6664710" West, a distartce of 385,22 f~t~ tbe~ Soutb, a dlstance oP
130.59 fe~ thenoe West, e~ distaete of 2Sx3.00 feet ta the Polnt~of Baglnninp,

i
i
i
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All of Case's right, title and interest in two-hundred twenty one (221) acre feet of water
established pursuant to the following:  (1) Negotiated Settlement and Order from the
Colorado Ground Water Commission dated December 4,  1991, Case No. 91-GW-01
the "Order") Attached hereto and incorporated hereto; and (2) Well permit no. 27574-
FP; and (3) Well permit no.  16253-FP (collectively the "Water Rights"); and the right to

individually exercise any right(s) granted in the Order; and the unconditional right to
use the existing well located in the Southwest Quarter of the Northeast Quarter of
Section 36, Township 12 South Range West of the 6'h p.m. to extract the water arising
from the Water Rights.
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Attorneys at Law

1120 Lincoln Street • Suite 1600

Denver, Colorado 80203-2141

303) 861-1963 • Fax (303) 832-4465

www.troutlaw.com

12nichols@troutlaw.com
Direct: 303-339-5825

August 24, 2007

Ground Water Commission

Division of Water Resources

Department of Natural Resources

1313 Sherman Street

Denver, Colorado 80203

Re:     Water Well Permit Application to Replace Existing We1127574-FP (Tipton)

Dear Commission and staff:

These comments are submitted on behalf of the Upper Black Squirrel Creek Ground

Water Management District ("UBSCGWMD").

Cherokee Metropolitan District ("Cherokee") has requested approval to replace an

existing well, permit # 27574-FP.  The UBSCGWMD believes the Commission must deny the

permit, as explained below.

Under Commission rules, "[a] replacement well shall be constructed within the

following distance of the originally permitted well site except where a Management District's

Rules and Regulations specify a lesser distance, in which case, the lesser distance shall apply.
Ground Water Commission, Rules and Regulations for the Management and Control of

Designated Ground Water, 2 CCR 410-1, at Rule 6.2 (Feb.  1, 2005) (emphasis added).

Under UBSCGWMD rules, "[a] replacement well or substitute well which is located no

more than 50 feet from the original well, will be recommended by the Board for Commission

approval Applications for any other proposed replacement well will be recommended for

Ipproval by the Commission onlv upon a finding by the Board that the replacement well will not

materiallv injure the rights of other appropriators within the Basin." UBSCGWMD, Rules and

Regulations and Statement of Policy, at Rule 4(Dec. 5, 2006) (emphasis added).

Cherokee's proposed location for the replacement well is approximately 1,600 feet from

the original well location, Permit No.  16253 (Dec. 29, 1961), as shown on the enclosed plot
prepared by John Himmelreich, Professional Geologist.  The Board of the UBSCWMD has not

found that "the replacement well will not materially injure the rights of other appropriators
within the Basin."  Thus, the Commission must deny the replacement well permit application
pursuant to its own rules incorporating the rules of the UBSCGWMD, cited above.
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In addition, UBSCGWMD notes that while the Commission's rules measure the diatWg@sou1qcg4
of the proposed replacement well from the "originally permitted well site," the UBSCGW~o~o."41aR
measures the distance from the "original well." See Commission Rule 6.2, UBSCGWMD Rule 4.

Commission rules define the "originally permitted well site" as "the site specified on the original
well permit or a relocated site as approved by the Commission."  See Commission Rule 6.4.

UBSCGWMD rules, however, apply with regard to the "original well" location and not to a

relocated site." See UBSCGWMD, Rule 4.  Thus, despite the fact that the application is to

replace a replacement well previously approved by the Commission, the application for this

replacement well is does not meet the requirements of the Commission's rules, which

incorporate the more restrictive requirements of the UBSCGWMD's rules.

Furthermore, Cherokee has not requested a change of rights to designated ground water

pursuant to Commission Rule 7, which is the procedure for a proposed replacement well located

more than the specified distances from the original well. See Commission, Rule 7.1.2A.

Moreover, Cherokee's application cannot be considered a request for a change of rights to

designated ground water since notice of the change has not been published, as required by C.R.S.

37-90-111(g) (2006) ["publication shall not be required for replacement wells that are

relocated no further than the maximum distance allowed by district rules and regulations without

prior board approval."].

For the above reasons, UBSCGWMD believes the Commission must deny the subject
well permit application.

ncerely,

Peter D. Nichols

for

Trout, Raley, Montano,
Witwer & Freeman, P.C.

Cc:     UBSCGWMD

John Himmelreich

Sandy Johnson, DWR

Encl:   Field Inspection Report (plot of well location).
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FELT,  MONSON  &  CULICHIA,  LLC
Attorneys at Law

3 19 North Weber Street, Colorado Springs, CO 80903

James G. Felt Email: :wc@fmcwater.com
Steven T. Monson Telephone; 719-471- I 212

James W. Culichia Fax: 719-47 I- I 234

Christopher D. Cummins

David M. Shohet

August 30,  2007

Keith Vander Horst,  P.E.

Designated Basins Team Leader

Office of the State Engineer
13 13 Sherman Street,  Room 818

Denver,  CO 80203

Re:    Cherokee Metropolitan District

Replacement Well Permit for Tipton Well  -  Permits Nos.  16253-FP and

27574-FP

Dear Keith:

Following up on our phone conversation yesterday,  I am responding to questions that have

been raised regarding Cherokee's application for the Tipton Well replacement permit.

During our discussion,  you advised me that the June 30,  1970 relocation well permit
application stated that the well location was to be 2200 feet from the north section line and

2200 feet from the east section line in the SW I/4 of the N E I/4 of Section 36.  The well was

then constructed 2 165 feet from the north section line and 2495 from the east section line

in the SW I/4 of the N E I/4 of Section 36.  As you advised, because the well was constructed

within 300'  of the applied for location,  the well was properly constructed in its present
location.  The well has existed at that location since 197 I.

Cherokee's replacement well location is less than 50' south and east of the 197 I constructed

location.   The question you raised during our phone conversation was whether the

replacement permit needed to locate the well to be within 50' ofthe 2200' north/ 2200' east

point, or 50' from the 2 1 65' north/2495' east point where the well was constructed in 197 1

217



4r

pursuant to the relocation permit approved the State. 

Commission Rule 6. 4 states that " The originally permitted well site shall be the site as
specified on the original well permit or a relocated site as approved by the Commission
pursuant to Section 37 -90 - 1 1 1( I )( g), C. R. S. Where sectional coordinate distances are not

available from any document in permit file, the original site may be established by field
location of the original well." 

Cherokee believes that the only reasonable interpretation of the Commission Rules is that
the replacement well location must be measured from the 1971 as constructed location

which was approved by the State. This is so for at least the following reasons: 

The as- constructed 2165' north /2495' east location of the well is within 300' of the

applied for location, thus this is the legal location of the well and it is the " originally

permitted well site" in accordance with Rule 6. 4. 

2. The replacement location is within 50' of the actual location of the well and is within

300' of the applied for 1971 relocation site. 

3. The actual location of the well is legal at its present location so the actual location is

the same as the " permitted location ". Thus, the 50' measurement to the new, 

replacement location must start at the actual location of the well, not the 2200' east

and 2200' north location. 

4. Commission Rule 6. 4 incorporates §37 -90 - 1 1 1( 1)( g), which is the statute for changes

of use, place of use and relocation of wells within a designated basin. In 1991 , in

Case No. 91 - GW -01 , the Commission approved the change ofthe Tipton Well from

irrigation to municipal uses and authorized 225 acre feet per year of export outside

the UBS Basin. The UBS District was a party to those Commission proceedings. 
The actual, physical well structure which was the subject of that § I I I ( I )( g) historic

use quantification and change proceeding was the well located at the 2165' 

north /2495' east point, not the 2200' east/ 2200' north location. Thus, the

determination that the proper location of the Tipton Well at the 2165' north /2495' 

east location is resjudicata and is binding on the State and the UBS District. It makes

no sense to read the rule in a manner which would require the replacement well to

The replacement well location is located generally south and east of the existing well thus it is
almost exactly at the point 2200' from the north section line. Since the new location also moved slightly
east, it is within the 300' zone approved in the 1971 relocation permit. 
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be located 50' from a location where no well has ever existed,  rather than 50' from

the actual location that was adjudicated for export by the Commission and consented

to by the UBS District.

5. The U BS District well permit records for the Tipton Well show the location to be the

2 165' north/2495' east location,  not the 2200' north/2200' east location.  While the

UBS records do not constitute the actual well permit, it shows that the UBS District

is attempting revisionist history when it comes to the correct location of the Tipton
Well.

Cherokee believes that its siting of its replacement well within 50' of the permitted actual

location of the Tipton well, which is still within 300' of the originally applied for location,  is

proper and the well permit should be promptly approved.

Please advise if you have any additional concerns or questions.

Very Truly Yours,

JA.n."  Ul.  C%~,;,e~

James W. Culichia

cc;     Cherokee Metropolitan District

Scott G.  Mefford
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SrATEOFCOLORADO
OFFICE OF THE STATE ENGINEER
Division of Water Resources woF•c  ~
DePartment of Natural Resources

H;

1313 Sherman Street, Room 818

Denver, Colorado 80203 187  '

Phone (303) 866-3581
FAX (303) 866-3589

Bill Ritter, Jr.
nnp:/"""^".`"ete`.gcate.co.ug September 4, 2007 Governor

Harris D. Sherman
ExecuGve DirectorMr.  Kip Peterson

Cherokee Metropolitan District Vacant)

6250 Palmer Park Bivd.
state E"9'"ee`

Colorado Springs, CO 80915

RE:    Replacement of Well Permit nos.  16253-RFP & 27574-FP ("Tipton Well")
Receipt no. 3619107

Dear Mr. Peterson:

The above referenced well permit application is being returned for additional information
or changes required for our evaluation and approval.  Please provide the original application
when resubmitting.

The distances from section lines given in block 4 of the application, 2,165 feet from the
north section line and 2,495 feet from the east section line, are the same as given on a number
of documents in the permit file for the relocation well constructed in February of 1971 under

permit no. RF-874, indicating that is the claimed actual location of the existing well.  However,
block 4 of the application also states the proposed replacement well will be located 45 feet
southeast of the old (meaning currently existing) well.  This information is contradictory.  The
distances from section lines given in block 4 should be the actual location of where the new well

will be constructed.  Please correct the application so that block 4 gives the actual exact location
of the proposed replacement well.

Be advised that the permitted location of the well is 2,200 feet from the north section line
and 2,200 feet from the east section line, which is the location that was applied for, evaluated
and approved when relocation permit no. RF874 was issued on June 3,  1970 (a copy of permit
no.  RF874 is attached).  Construction of that well 2,165 feet from the north section line and

2,495 feet from the east section line would place it 297 feet from the permitted location, which
was acceptable at that time pursuant to the October 27,  1969 policy of the Ground Water

Commission, in effect at the time, that allowed a 300 foot deviation from the permitted location.

Pursuant to Commission Rule 6.4, the originally permitted well site is the site as

specified on the original well permit or a relocated site as approved by the Commission pursuant
to Section 37-90-111(1)(g) C. R. S.  Because 37-90-111(1)(g) did not exist in 1970 and the
statute controlling relocation (replacement) of wells at the time,  148-18-10(d), was met, the 1970

permitted location of the well meets the conditions of Rule 6.4 of being the current originally
permitted well site.

Cherokee now has a decree in case no. 98CW80 that contains a restriction, in
paragraph 10.e, that prohibits Cherokee from seeking in any proceeding to change the point of
diversion of all wells used or owned by Cherokee in the Upper Black Squirrel Creek Designated
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Basin to any other location, except that Cherokee may seek approval for a replacement weil,

pursuant to the Rules of the Colorado Ground Water Commission, no more than 50 feet from

the original well.  The location of the original well, as referred to in paragraph 10.e, is the

Commission's originally permitted well site, as described above.

Jim Culichia's letter of August 30, 2007 claims that the order of the Commission in case

no. 91-GW-01 is res judicata and binding in establishing the location of the well as the current

actual location.  That order dealt with changing the use of the well, and is not relevant in

establishing the permitted location of the well.

As required by C.R.S. 37-90-111(3) and Commission Rule 9, we provided a copy of the

application to the Upper Black Squirrel Creek MD, and on August 24, 2007 Peter D. Nichols

provided written recommendations on its behalf (copy attached).  Upper Black Squirrel Creek

MD recommends denial of the application, asserting the Commission is obligated to view the

originally permitted well site as referred to in Commission Rules 6.2 and 6.4 as the location of

the original 1954 well, because that is how it interprets reference to "the original well" in its Rule

4, thus requiring any replacement well be located within 50 feet of the location of that original
1954 well.  As described above, Commission Staff believes the current originally permitted well

site under its rules is the site identified on permit RF874, not the site of the 1954 well, and does

not anticipate following the Upper Black Squirrel Creek MD's recommendation.

Scott Mefford's July 13, 2007 cover letter to the application states that the proposed

replacement well is being constructed under monitoring well permit no. 273194.  If the well

constructed under monitoring well permit no. 273194 is within 45 feet of the claimed actual

location of the existing well (with in 45 feet of 2,165 feet from the north section line and 2,495

feet from the east section line), it would not be within 50 feet of the permitted location, and we

can not issue a replacement permit to that structure.  It appears we could approve the

application for a location within 50 feet of the site identified on permit RF874 (i.e. within 50 feet

of 2,200 feet from the north section line and 2,200 feet from the east section line) if it is

amended to such a location.

If you have any questions please contact me.

Sincerely,

Keith Vander Horst, P. E.

Designated Basins Team Leader

Attachments:  Permit RF874

Peter D.  Nichols letter

cc:     Jim Culichia

Peter D. Nichols

KVH: Cherokee-au.doc
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