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PRIVATE DETENTION BASIN /
STORMWATER QUALITY BEST MANAGEMENT PRACTICE
MAINTENANCE AGREEMENT AND EASEMENT
(SF-18-038, SF-18-039 & SF-18-040)

This PRIVATE DETENTION BASIN / STORMWATER QUALITY BEST MANAGEMENT
PRACTICE MAINTENANCE AGREEMENT AND EASEMENT (Agreement) is made by and
between EL PASO COUNTY by and through THE BOARD OF COUNTY COMMISSIONERS OF EL
PASO COUNTY, COLORADO (Board or County) and Feathergrass Investments, LL.C (Developer)
and HANNAH RIDGE HOMEOWNERS ASSOCIATION (Homeowners Association or
Association), a Colorado nonprofit corporation. The above may occasionally be referred to herein
singularly as “Party” and collectively as “Parties.”

Recitals

A. WHEREAS, Developer is the owner of certain real estate (the Property or Subdivision) in
El Paso County, Colorado, which Property is legally described in Exhibit A attached hereto and
incorporated herein by this reference; and

B. WHEREAS, Developer desires to plat and develop on the Property a subdivision to be
known as Hannah Ridge at Feathergrass Filing No. 6 and 7; and

C. WHEREAS, the development of this Property will substantially increase the volume of
water runoff and will decrease the quality of the stormwater runoff from the Property, and, therefore, it
is in the best interest of public health, safety and welfare for the County to condition approval of this
subdivision on Developer’s promise to construct adequate drainage, water runoff control facilities, and
stormwater quality structural Best Management Practices (“BMPs”) for the subdivision; and

D. WHEREAS, Chapter 8, Section 8.4.5 of the El Paso County Land Development Code, as
periodically amended, promulgated pursuant to Section 30-28-133(1), Colorado Revised Statutes
(C.R.S)), requires the County to condition approval of all subdivisions on a developer’s promise to so
construct adequate drainage, water runoff control facilities, and BMPs in subdivisions; and

E. WHEREAS, the Drainage Criteria Manual, Volume 2, as amended by Appendix I of the
El Paso County Engineering Criteria Manual (ECM), as each may be periodically amended,
promulgated pursuant to the County’s Colorado Discharge Permit System General Permit (MS4 Permit)
as required by Phase II of the National Pollutant Discharge Elimination System (NPDES), which MS4
Permit requires that the County take measures to protect the quality of stormwater from sediment and
other contaminants, requires subdividers, developers, landowners, and owners of facilities located in the
County’s rights-of-way or easements to provide adequate permanent stormwater quality BMPs with new
development or significant redevelopment; and

F. WHEREAS, Section 2.9 of the El Paso County Drainage Criteria Manual provides for a
developer’s promise to maintain a subdivision’s drainage facilities in the event the County does not
assume such responsibility; and




Easement over a portion of the Property for the purpose of allowing the County to periodically access,
inspect, and, when so necessary, to clean, maintain and/or repair the detention basin/BMP(s); and

P. WHEREAS, given that the Association could potentially avoid liability hereunder by
dissolving and reforming as a different entity, and given the difficulties inherent in collecting an
unsecured promise, the County, in order to secure performance of the promises contained herein,
conditions approval of this Subdivision upon the Developer’s creation, by and through this Agreement,
of a covenant running with the land upon each and every lot in the Subdivision.

Agreement

NOW, THEREFORE, in consideration of the mutual Promises contained herein, the sufficiency
of which are hereby acknowledged, the Parties agree as follows:

1. Incorporation of Recitals: The Parties incorporate the Recitals above into this
Agreement.
A Covenants Running with the Land and Pro Rata Liability upon Individual Lot Owners:

Developer and the Association agree that this entire Agreement and the performance thereof shall
become a covenant running with the land, which land is legally described in Exhibit A attached hereto,
and that this entire Agreement and the performance thereof shall be binding upon themselves, their
respective successors and assigns, including individual lot owners within the Subdivision.

However, any liability imposed under this Agreement against an individual lot owner shall not
be joint and several with the Developer and the Association, but shall be pro rated on a per-lot basis as
determined by the following formula and illustration: each individual lot owner(s) shall be liable for no
more than the total monetary amount of liability multiplied by a fraction in which the numerator is the
number of lots in the Subdivision owned by a particular lot owner, and the denominator is the total
number of lots in the Subdivision. As to any lot(s) owned by more than one person or entity, the liability
among co-owners shall be joint and several for the pro rata obligation of that lot. The application of this
Paragraph is best illustrated by the following example. Assume the following parameters: total liability
is $10,000; total number of lots in the Subdivision is 100; Lot 1 is owned by persons A and B; person B
also owns Lot 2. Liability is as follows: the Developer, $10,000; the Association, $10,000; Lot 1 is
$100.00, joint and several as to A and B, Lot 2 is $100.00 owed solely by B. Thus person A’s total
liability is $100.00 and person B’s is $200.00. Applying the principle that the County cannot collect
more than it is owed, and assuming that the County cannot collect anything from the Developer and the
Association, if the County collected the whole $200.00 from B, then it could not collect the $100.00
from A. Likewise, if the County collected the $100.00 from A, then it could only collect $100.00 from
B.

3. Construction: Developer shall construct on that portion of the Property described in
Exhibits B and C attached hereto and incorporated herein by this reference, one detention basin/BMP(s).
Developer shall not commence construction of the detention basin/BMP(s) until the El Paso County
Planning and Community Development Department (PCD) has approved in writing the plans and
specifications for the detention basin/BMP(s) and this Agreement has been signed by all Parties and
returned to the DSD. Developer shall complete construction of the detention basin/BMP(s) in substantial
compliance with the County-approved plans and specifications for the detention basin/BMP(s). Failure

Private Detention Basin / Stormwater Quality BMP Maintenance Agreement — Page 3 of 11



and expenses incurred in the process of completing construction of, cleaning, maintaining, and/or
repairing the detention basin/BMP(s) pursuant to the provisions of this Agreement; however, the
obligation and liability of the Developer hereunder shall only continue until such time as the Developer
transfers the entire management and operation of the Association to the individual lot owners within the
Subdivision. Notwithstanding the previous sentence, the Association and the individual lot owners
within the Subdivision shall always remain obligated and liable hereunder, and as per the provisions of
Paragraph Two (2) above.

The term “actual costs and expenses” shall be liberally construed in favor of the County, and
shall include, but shall not be limited to, labor costs, tools and equipment costs, supply costs, and
engineering and design costs, regardless of whether the County uses its own personnel, tools, equipment
and supplies, etc. to correct the matter. In the event the County initiates any litigation or engages the
services of legal counsel in order to enforce the provisions arising herein, the County shall be entitled to
its damages and costs, including reasonable attorney’s fees, regardless of whether the County contracts
with outside legal counsel or utilizes in-house legal counsel for the same. The scope of liability therefor
of the Developer, the Association, and the individual lot owners shall be as set forth in Paragraph Two
(2) above.

8. Contingencies of Subdivision Approval: Developer’s and the Association’s execution of
this Agreement is a condition of subdivision approval. Additional conditions of this Agreement include,
but are not limited to, the following:

a. The County’s receipt of a copy of the Articles of Incorporation for the Association, as
filed with the Colorado Secretary of State; receipt of the Certificate of Incorporation or
other comparable proof for the same from the Colorado Secretary of State; a copy of the
Bylaws of the Association; a copy of the organizational minutes or other appropriate
document of the Association, properly executed and attested, establishing that the
Association has adopted this Agreement as an obligation of the Association; and

b. A copy of the Covenants of the Subdivision establishing that the Association is obligated
to inspect, clean, maintain, and repair the detention basin/BMP(s); that the Association
has adopted this Agreement as an obligation of the Association; and that a funding
mechanism is in place whereby individual lot owners within the Subdivision pay a
regular fee to the Association for, among other matters, the inspection, cleaning,
maintenance, and repair of the detention basin/BMP(s); and

c. A copy of the Covenants of the Subdivision establishing that this Agreement is
incorporated into the Covenants, and that such Agreement touches and concerns each and
every lot within the Subdivision.

The County shall have the right, in the sole exercise of its discretion, to approve or disapprove
any documentation submitted to it under the conditions of this Paragraph, including but not limited to,
any separate agreement or amendment, if applicable, identifying any specific maintenance
responsibilities not addressed herein. The County’s rejection of any documentation submitted hereunder
shall mean that the appropriate condition of this Agreement has not been fulfilled.

9. Distribution to Lot Purchasers: Upon the initial sale of any lot within the Subdivision,
prior to closing on such sale, the Developer shall give a copy of this Agreement to the potential Buyer.
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15.  Applicable Law and Venue: The laws, rules, and regulations of the State of Colorado
and El Paso County shall be applicable in the enforcement, interpretation, and execution of this
Agreement, except that Federal law may be applicable regarding solid waste or hazardous materials.
Venue shall be in the El Paso County District Court.

IN WITNESS WHEREOF, the Parties affix their signatures below.

Executed this >. 7/14— day of _,Z—";; é 5,20 ﬁ by:
Feathergrass Investments, LLC

= AoV

Ken Driscoll, Manager

4A %
The foregoing instrument was acknowledged before me this O \

day of F&txg g e,
201_2, by Ken Driscoll, Manager, Feathergrass Investments, LLC )4 " e e A2

-;.i“

Witness my hand and official seal,

My commission expires: OS = ﬂ/l ’2‘0

KATRIE VERGO
TATE OF GOLORSD0 W 7/7
S o
840 :
My Corfilenion Evplos Mo 13, 20 W

Notary Public

5 T
Executed this_ S ™ dayofSCe\ru,o rey 52019, by:
HANNAH RIDGE HOMEOWNERS ASSOCIATION, a Colorado nonprofit corporation.

——

-Jerry Richﬁrggbn, President

The foregoing instrument was acknowledged before me this s'.‘:b day of Te\ru env ,

2019, by Jerry Richardson, President, HANNAH RIDGE HOMEOWNERS ASSOCIATION, a
Colorado nonprofit corporation.
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EXHIBIT “A”
Tracts KK and LL, Hannah Ridge at F eathergrass Filing No. 1
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EXHIBIT “B”

Tract B, Hannah Ridge at F cathergrass Filing No. 7
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EXHIBIT “C”

Tract A, Hannah Ridge at Feathergrass Filing No. 6
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