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A TEAHESULIVES
DISTFICT COURT, WATER DIVISION 2, COLORADO " e SENEES

Case No. 98CW5S8

FINDINGS OF FACT, CONCLUSIONS OF LAW, JUDGMENT AND DECREE

CONCERNING THE APPLICATION FOR WATER RIGHTS OF TSP THE OFEICE OF Thg gy ey

L to
Oaie

ER Dtv,

FRANK A. LEE and NEW BREED RANCH, INC.

DEC 01 1908

MARDEBLL TRIVISONNG
CLERK Ol

In E1l Paso County.

Che Court, having considered all matters contained in the
appli:ation, documents, stipulations, and other filed pleadings,
and hiwving taken testimony and evidence as necessary and appropri-
ate, nakes the following Findings of Fact, Conclusions of Law, and
Decre:::

FINDINGS OF FACT
1. JURISDICTIONAL FACTS.
1. “he application in this case was filed on February 27, 1998 in
Water Division 2,
2. “he application was published in the resume for Water Division

2 and in a newspaper of general circulation in El1 Paso County, as
required by law.

3. The City of Colorado filed a timely statement of opposition.
No otlher statements of opposition were filed, and the time for
filinc statements of opposition has expired. No motions to
intervene have been filed.

4. Fursuant to Applicant's Motion, the case was re-referred to
the Water Judge, Water Division 2 by order dated May 12, 1998.

5. The land and water involved herein are not within the
boundaries of a designated ground water basin.

6. Tae court has jurisdiction over the subject matter of this
proceeiing and over all persons who might be affected by the
granting of this decree, whether or not they have appeared herein.
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Case No. 98CW58
JUL 1 2’ 2002' Water Division 2
RESUUTRES Page 2
wgﬂ%ﬁ§m$
I1I. UNDERGROUND WATER RIGHTS,
7. The applicants for adjudication of the water in the Dawson,

Denver, Arapahoe and Laramie~Fox Hills aquifers underlying certain
land in El1 Paso County are: New Breed Ranch, Inc. and Frank A.
Lee, whose addresses are 3250 Shoup Road, Colorado Springs, coO
80908. Their shared phone number is 719 495-3183.

underlying only 450.3 acres of land; the remaining 10 acres are
omitt:d from this application to allow for the appropriation of 1.8
acre feet by well permit no. 116736. A general location map and
legal description of the Property are attached to this decree as
Exhibits A and B, respectively,

9. llotice of the filing of the application was given to Bank of
New Yo>rk in Garden City, New York, pursuant to C.R.S. § 37-90-
137(4) (b.5)(I). There are no other owners of liens or encumbrances
to whom such notice is required to be given.

10. 1The amount of water underlying the Property and which is
availeble for appropriation is set forth on Table A. The figures
on Takle A are based on the State Engineer's Determination of Facts
dated June 11, 1993. Pursuant to § 37-92-305(11), the Court will
retair Jjurisdiction to finally determine the amount of water
availzble for appropriation, based on site-specific data when it

the anount available for withdrawal from each aquifer. The
Applicants need not refile, republish, or otherwise amend this
decree to request or obtain such adjustments.

IABLE A

Saturated Total Annual
Specific Thickness Storage Diversion

Aquife:: Acreage Yield (feet) (AF) (AF)
Dawson 450.3 .20 125 11,078 111.0
Denver 460.3 .17 500 39,100 391.0
Arapahce 460.3 .17 240 18,780 188.0
Laramie-

Fox Hills 460.3 .15 190 13,118 131.0
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11. The above water will be withdrawn through the following struc-

tures::

A. Well DA-1.

i.

ii.

iij,

iv,

E. Well

ii.

iii,

iv.

Source: Not nontributary Dawson aquifer.

Use: Domestic, irrigation, commercial and live-~
stock watering, decorative ponds ang swimming
pocls, dust suppression, central water supply and
fire fighting purposes.

Amount: 50 g.p-m., 111 acre feet annually.

Locations: at any location on the Property, pro-
vided that it shall not be within 100 feet of the
Property boundary, and that it will bpe located
within 600 feet of another well in the same aquifer
only if permission is granted for such a location
pursuant to C.R.S. 37-90-137(2)(b).

Estimated depth to base of aquifer: 350 feet.!

D-1 through D-83,.

Source: Not nontributary Denver aguifer.

Use: Domestic, irrigation, commercial and live-
stock watering, decorative pends and swimming
pools, dust Suppression, central water supply and
fire fighting Purposes, including augmentation of
such purposes.

Amount: 15 9g.p.m. and 0.48 acre feet each; 40 acre
feet annually, total.

Location: The owner of each lot may construct one

cant expressly waives the 600 foot spacing require-
ment as to Wells D-1 through D-83.

The elevation of the Property varies from about 6,940 feet to about
7,120 feet; hence, the depth to the base of each aquifer varies depending upon
the location on the Property.
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V. Estimated depth to base of aquifer: 1,190 feet.
C. Well A-1.
i. Source: Not nontributary Arapahoe aquifer.
ii. Use: Domestic, irrigation, commercial and live-

stock watering, decorative ponds and SWimming
pools, dust Suppression, central water supply and
fire fighting purposes, including augmentation of
such purposes.

iii. Aamount: 200 g.p-m., 188 acre feet annually.

iv. Location: at any location on the Property, provid-
ed that it shall not bpe within 100 feet of the
Property boundary, and that it will be 1located
within 600 feet of another well in the same aguifer
only if permission is granted for such a location
pursuant to C.R.S. 37-90—137(2)(b).

V. Estimated depth to base of aquifer: 1,750 feet.
D. Well LFH1.

i. Source: Nontributary Laramie Fox Hills aquifer.

ii. Amount: 150 g.p.m., 131 acre feet annually.

ii. Use: Domestic, irrigation, commercial and live-
stock watering, decorative ponds and swimming
pools, dust suppression, central water supply and
fire fighting purposes, including augmentation of
such purposes.

iv. Location: at any location on the Property, provid-
ed that it shall not be within 100 feet of the
Property boundary, and that it will be located
within 600 feet of another well in the same aquifer
only if permission is granted for such a location
pursuant to C.R.S. 37-90-137(2)(b).

V. Estimated depth to base of aquifer: 2,520 feet.

I1I. P.AN FOR AUGMENTATION

12. The applicants for approval of a plan for augmentation are:

13676 h\lee\: ecreall-15-98




Case No. 9BCW5SS
Water Division 2
Page 5

New 3reed Ranch, Inc. and Frank A. Lee, whose addresses are 3250
Shoup: Road, Colorado Springs, co 80908, Their shared phone number
is 7:9 495-3183,

13. ﬂQLg[_ugg_gxﬁlngiyigggl_ngg. Applicants propose to subdivide
the Froperty into 83 residential lots. The water needs of each lot
shall be provided from Wells D-1 through D-83 in the not nontribu-
tary Denver aquifer. A breakdown of water demand ang consumption
by tre allowed uses is as follows:

a, Egng_gz_gggl_gygpg;gxign. Net evaporation from decora-
tive ponds or swimming pools will equal 28.2 inches annually,
oXr 0.054 acre feet per 1,000 square feet. This use is totally
zonsumptive,

3. Livestock watering. Each horse or horse equivalent will
‘‘onsume 10 gallons per day, or 0.011 acre feet annually. Such
ise is totally consumptive,

. Lgngggggg_izzigggign. Landscape irrigation will require
¢nnual applications of 2.0 acre feet per acre, or 0.046 acre
teet per 1,000 Square feet. Return flows will equal 15% of
¢iversions.

L. Indoor uses. Diversions for indoor uses will average
0.27 acre feet per house, Wastewater disposal will be through
use of non-evaporative septic systems. Return flows will
ejual 90% of diversions.

14. N> lot will contain more than one house. Annual water usage
per lo: shall be limited to 0.27 acre feet for indoor uses plus the

surface: area, B equals the number of horses and ¢ equals the number
of 1,0)0 square feet of irrigated landscape. Each 1ot shall be
limited to pumping of 0.48 acre feet (156,400 gallons) annually.

15. &mﬂﬂmummmumw The Denver aquifer
underlving the Property is more than one mile from a point of
contact with any natural stream; hence, during Pumping Applicants
are required to replace 4% of annual pumping. Based on an assumed
annual oumping rate of 40.0 acre feet, required annuajl replacements
to Monuuent Creek are 1.6 acre feet. Applicants? septic and irri-
gation return flows will be used to replace such depletions.
Assumirg a "worst casge" Scenario in which water use from all 83
lots is totally consumptive, except for indoor uses, annual septic
return ‘lows will equal 20.2 acre feet annually, greatly exceeding
the rerlacement requirement, Applicants hereby dedicate any and
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all septic system_and landscape irrigation return flows to thig
bPlan for augmentation.

i6. e cement ost-pumpi =] tions

A. Applicants agree to replace depletions for the shortest
of the following periods: the period provided by the Colorado
Legislature, should it eventually specify one and if the
Applicants obtain water court approval for such modification;
the period determined by the State Engineer, should the State
ingineer lawfully establish such a period; the period estab-
lished through rulings of the Colorado Supreme Court on
‘elevant cases; or until Applicants petition the water court
ind after notice to parties in the case proves that it has
romplied with all statutory requirements. The court finds
hat the provisions of this paragraph are adequate to comply
7ith existing law and to prevent injury to others.

' Post-pumping depletions, as a percentage of average
¢nnual pumping, have been computed based on assumed annual
fumping of 40.0 acre feet over a 300 year pumping period,
Lsing the State Engineer's "DE10" computer model. Applicant's
é¢nnual replacement obligation will be determined by multi-
Elying average annual Denver aquifer pumping through the end
¢f pumping, whenever that occurs, by the appropriate stream
depletions factor for Monument Creek shown on Table I attached
hereto. That amount of water shall then be pumped from the
Laramie~Fox Hills aquifer decreed herein or such other source
of water as receives judicial approval after notice, into the
Monument Creek system. Applicant's Successors in interest
s1all be required to construct a LaramiesFox. Hills -aquifer
w:11 pursuant to this plan for augmentation unless a different
Source of water is approved by the court for replacement of
post-pumping depletions, or unless the obligation is termi-
nitted pursuant to 116.A. above. If at some time replacement
0. post-pumping depletions is no longer required pursuant to
91:6.A. above, at that time the reservation ang dedication of
the Laramie-Fox Hills water for replacement of post-pumping
depletions will terminate,

17. Ir order to ensure that septic return flows return to the
Monument Creek drainage, at the time the first house is constructed
on the Property Applicants shall, in consultation with the state or
Divisioa Engineer's staff, install a piezometer drilled though the
overbur len soils at some point reasonably near the septic system of
such hcuse for the purpose of measuring water levels. oOnce each
quarter the piezometer will be monitored for the presence of
overburien deposit ground water. If within five years from
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installation of the piezometer these observations demonstrate that
the soil is continuously saturated over four consecutive quarters,
it shall be taken as conclusively proved that septic system return
flows accrue to the Monument Creek drainage. If during the five
year period the monitoring does not demonstrate the existence of
saturated soil over four consecutive quarters, then any person may
- invok2 the court's retained jurisdiction for reconsideration of the
issue of injury, based on the issue whether septic return flows are
replacing stream depletions to the Monument Creek drainage.

18. Prior to or upon subdivision of the Property, Applicants shall
creat: a property owner's association, which all owners of lots in
the Property shall be required to join. The by-laws of the
property owner's association shall provide that the association
will >wn and/or operate, as applicable, this plan for augmentation
and tie Laramie-Fox Hills water for the benefit of the lots on the
Prope-ty. Applicants shall create restrictive covenants upon and
runniig with the Property, which shall obligate the individual
purchisers and the property owner's association to carry out all
requi:rements of this decree, including the possible replacement of
post-sumping depletions. Said covenants shall indicate clearly
that ‘ailure of either the property owners or the property owners
assoc..ation to comply with the terms of this decree, including the
possihle obligation to construct a Laramie-Fox Hills aquifer well
in the: future to replace post-pumping stream depletions, may result
in ar order of the Division Engineer's office to curtail or
eliminate pumping of Wells D-1 through DA-83. This decree and the
restr .ctive covenants shall be recorded in the El Paso County
recor«ds, so that a title examination of the Property, or any part
thereof, shall reveal to all future purchasers the existence of the
decre«: and.restrictive covenants.

19. lpplicants shall convey to the property owner's association
the plan for augmentation decreed herein for the replacement of
deplei:ions associated with pumping of 12,000 acre feet of Denver
aquifer water. Applicants shall also convey to the property
owner's association no less than 12,000 acre feet of the Laramie-
Fox Hills water decreed herein. When Applicants convey individual
lotstn the property, the deed shall also convey the right to pump
150 acre feet of Denver aquifer water underlying the lot to the
purcheéser. Presentation to the State Engineer of a deed to a lot
in the Property, accompanied by a properly completed well permit
application and the applicable fee, shall entitle the lot owner to
a Denmver aquifer well permit for such lot, to be operated consis-
tent with the terms of this decree and applicable statutes.

20. Any use of Denver aquifer water decreed herein on land other
than tie Property described herein is not covered by this plan for
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augmer tation, and shall require either a decreed amendment to this
pPlan 1or augmentation, or a separately decreed plan for augmenta-
tion, as a prerequisite to pumping of that water. ' '

21. I!pplicants will record against the Property restrictive
covenents running with the land adequate to insure that use of the
wells on the Property is limited to the uses decreed herein, and
that wastewater disposal shall be through the use of nonevaporative
septic systems, absent an amendment to this plan for augmentation.
The restrictive covenants shall be amended as necessary to conform
to the provisions of any amendment to this augmentation plan, or
any stbsequent or replacement augmentation plan which governs use
of all or any portion of the 12,000 acre feet of Denver aquifer
water covered by this plan for augmentation.

22. The Court finds that under the terms and conditions herein the
requirments of C.R.S. §37-90-137(9) (¢) have been met, and that no
injury will be caused to the owner of or anyone entitled to use
water under a vested or decreed conditional water right.

CONCLUSIONS OF LAW

23. Tae Court has jurisdiction over the subject matter of this
action and over all persons who could have appeared herein, whether
or not they did so appear.

24. All conditions precedent to the granting of this decree have
been «omplied with, including but not limited to the notice
requir :ment of C.R.S. § 37-90-137(4) (b.5) (I).

25. Tie plan for augménting depletions caused by pumping the not
nontrisutary Denver aquifer is required by C.R.S. § 37-90-137(9)},
and is subject to the requirement of C.R.S. §37-92-305(3) and
305(8) that no injury will occur to the owners of or persons
entitl:d to use water under an absolute water right or decreed
condit onal water right as a result of implementing such plan for
augmeni:ation. Applicant has proved that no such injury will occur.

26. Applicant has maintained dominion and control over its septic
system return flows by determining the quantity of such return
flows, as set forth in part III above, and thus has the legal
abilit' to use said return flows in this plan for augmentation.
See, P1blic Service Co. v. Willows Water District, 856 P.2d 829
(Colo. 1993).
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Case No. 98CW58§
Water Division 2
Page 9

JUDGMENT AND DECREE

27. The foregoing findings of fact and conclusions of law are
herety incorporated into this judgment and decree.

28. The application for adjudication of water rights from the
Dawso1, Denver, Arapahoe and Laramie-Fox Hills aquifers underlying
the Troperty is approved as set forth above. The court retains
jurisiliction over this decree to finally adjudicate the amount of
water available for withdrawal from each aquifer, based on site
speci !ic information from well logs when it becomes available.

29. !n any year, Applicants may withdraw the subject water in any
given aquifer from any combination of the wells applied for in the

30. Fursuant to C.R.S. 37-90-137(10), Applicants may construct
such idditional wells as are reasonably required to withdraw the
average annual appropriation from each aquifer.

31. Frior to constructing any well decreed herein, Applicants or
their successors shall file a well permit application and, if a

The State Engineer shall issue well permits in accord with the
decree entered herein and applicable statutes. Should Applicants
fail to construct any well prior to the expiration of the well
permit Applicants may Yeapply to the State Engineer for a new well
permit and the State Engineer shall issue a new well permit with
terms and conditions no more burdensome than those contained
herein

32. Al wells constructed within the Dawson, Arapahoe and Laramie-
Fox Hills aquifers, respectively, shall constitute a well field
pursuant to 2 CCR 402-7, Rules 8, 11 and 14.

33. The water rights so decreed are absolute water rights, and no
applic:tions for findings of diligence are required.

34. Tte wells must be installed and metered as required by the
State Engineer. Each well must be equipped with a totalizing flow
meter and Applicant must submit diversion records to the Division
Engineer or his representative on an annual basis or as otherwise
request:d by the Division Engineer. AaAl1l wells shall be cased so as

13676 hi\Lee\y lecreeil-15-4g




Case No. 98CW5S8
Water Division 2
Page 10

to prevent withdrawal of water from more than one aquifer. 1In
addition, at least one well constructed into each aquifer must be
geophysically logged, and a copy of such log shall be subnitted to
the State Engineer pursuant to 2 CCR 402-7, Rule 9.

35. No water may be pumped from the not nontributary Dawson or
Arapahoe aquifers except pursuant to a court-approved plan for
augmentation. Applicant shall not consume more than 98% of the
water diverted from the nontributary Laramie-Fox Hills agquifer.

36. The application for approval of a plan for augmentation to
replace depletions caused by pumping the not nontributary Denver
aquifar is approved as set forth above in the findings of fact in
this 1lecree. No more than 40 acre feet of water may be punped
each /ear from the Denver aquifer absent approval of an amendment
to th.s plan for augmentation or approval of a new plan for augmen-
tation replacing injurious depletions resulting from such pumping.
The S:ate Engineer shall curtail the pumping of more than 40.0 acre
feet annually from the Denver aquifer absent compliance with the
foregning sentence. The State Engineer shall also curtail diver-
sions from the Denver aquifer pursuant to this plan for augmenta-
tion, the depletions from which are not so replaced as to prevent
injur’ to vested water rights or decreed conditional water rights.

37. as reasonably required by the Division Engineer, but no less
than annually, Applicants shall complete and submit an accounting
- form vhich shows groundwater withdrawals, stream depletions, return
flows and net stream depletions. The accounting form must be
accep:able to the Division Engineer, and may be changed from time
to tine if necessary. An accounting form which is acceptable to
the Division Engineer at the present time is attached to this
Ruling as Exhibit cC.

38. lursuant to C.R.S. § 37-92-304 (6), the Court retains contin-
uing jurisdiction over the plans for augmentation decreed herein
for reconsideration of the question whether the provisions of this
decree are necessary and/or sufficient to prevent injury to vested
water rights of others. The Court also has continuing jurisdiction
for the purposes of determining compliance with the terms of the
augmer.tation plans.

39. Iny person seeking to invoke the retained jurisdiction of the
Court shall file a verified petition with the Court. The petition
to invoke retained jurisdiction or to modify the decree shall set
forth with particularity the factual basis upon which the requested
recons ideration is premised, together with proposed decretal
languzge to effect the petition. The person lodging the petition
shall have the burden of going forward to establish prima facie
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fact: alleged in the petition. If the Court finds those facts to
be established, Applicants shall thereupon have the burden of proof
to skow: (1) that any modification sought by Applicants will avoid
injury to other appropriators, or (2) that any modification sought
by tte person filing the petition is not regquired to avoid injury
to other appropriators, or (3) that any term or condition proposed
by Applicants in response to the petition does avoid injury to
other appropriators.

(‘
oy
Dated this _/ day of ILLC£L£~¢£141“T 1998,

John P. /Anderson III
Distri¥Ct Court Judge

Water Division 2
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TABLE
PENVER AQUIFER AUGMENTATION ANALYSIS

LEE FROPERTY
Years Withdrawal Monument Creek
Strean Depletion Return NT Puraping Net
Depletion ' Flows Depletion
Fuctors
(afiyr) {alyr) (afiyr) (afiyr) {afyry
10 40 4.00 1.6 21.8 0.0
20 40 4.00 1.6 21.3 0.0
30 40 4.00 1.6 21.8 0.0
40 40 4.00 1.6 21.8 0.0
50 40 4.00 1.6 2.8 u.0
&0 40 4.00 1.6 21.8 0.0
70 40 4.00 1.6 21.8 0.0
80 40 4.00 1.6 21.8 - 0.0
90 40 4.00 1.6 21.8 0.0
100 40 4.00 1.6 21.8 0.0
110 40 4.00 1.6 218 0.0
120 40 4.00 1.6 1.8 0.0
130 40 4.00 1.6 21.8
140 40 +.00] . 1.6 218
130 40 4.00 1.6 21.8
160 40 4.00 1.6 218
170 40 4.00 1.6 21.8
180 40 4.00 1.6 21.8
190 40 4.00 1.6 21.8
200 40 4.00 1.6 215
210 40 4.00 1.6 21.8
220 40 4.00 1.6 218
230 40 4.00 1.6 21.3
240 40 4.00 1.6 21.8
2350 40 440 1.6 21.8
280 40 4.00 1.6 21.8
270 40 4.00 1.6 2.8
230 40 4.00 1.6 21.3
290 40 +.00 1.6 21.8
300 40 4.00 1.6 218
310 13.19 3.3
320 13,51 5.4
330 13.77 33
340 1304 3.6
Bso) _ 14.06. 5.6
360 14.10 3.6
3N 14.10 36
380 14.07 3.6
390 13.9%9 3.6
400 13.89 3.6
410 13.77 33
420 13.63 3.3
430 - 13474 3.4
440 13.31 3.3
430 13.13 3.3
460 12.95 5.2
470 1276 3.1
480 12.56 5.0
490 1237 4.9
500 12.17 49
310 11.97 4.3
320 11.77 4.7
330 11.58 4.6
340 11.39 4.6
350 11.19 435
360 11.00 44
3N 10.8] 4.3
350 10.62 4.2
5% 1043 42
4.1
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EXHTIBIT B

Real Iroperty situated in the County of El1 Pasco and State of
Coloraldo, to wit:

That portion of Section 10 and of the Northwest quarter of
Secticnh 15 in Township 12 South, Range 66 West of the 6 P.M.,
describhed as follows: Beginning at the Northeast corner of the West
half o:! the Southeast quarter of said Section 10; thence Southerly
on the Easterly line thereof to its intersection with the Northerly
line o Shoup Road as described in deed recorded in Book 602 Page
283 of the records of El Pasoc County, Colorado; thence Westerly on
the Noi'therly line of Shoup Road to its intersection with the West
line o the Northwest quarter of said Section 15; thence North on
said Wast line to the Northwest corner of said Section 15; thence
North .°10'40" West 1924.90 feet, more or less, on the West line of
said Saction 10 to a point thereon South 1°10'40" East 723 feet
from the Northwest corner of the Southwest quarter of said Section
10; thence North 39°50' East 270.56 feet; thence North 23°19' West
189.70 feet; thence North 12°38' East 583.11 feef:; thence North
47°02' East 226.04 feet; thence North 35°40' East 208.67 feet;
thence North 42°00' East 243.40 feet; thence North 51°47' East
231.32 feet; thence North 7°24' East 439.18 feet; thence North
75°32' East 455.49 feet; thence North 66°00' East 230.54 feet:
thence North 76°30"' East 344.84 feet; thence North 31°33' East
228.28 feet; thence North 71°48' East 370.24 feet; thence North
55°47' East 858.58 feet; thence North 77°02' East 230.75 feet;
thence North 40°28' East 248.57 feet to intersect the North line of
said fection 107 thence South 89°56' East 1720.42 feet on said
North ..ine to the Northeast corner of said Section 10; thence South
00°50" East 726.30 feet on the East line of said Section 10; thence
North 138°30' West 696.70 feet; thence South 6°08' West 463.48 feet;
thence South 16°32' East 1054.34 feet to . intersect the
Northwisterly line of the tract described in deed recorded in Book
847 at Page 440 of the records of El Paso County, Colorado; thence
Southwasterly on said Northwesterly line 145.57 feet to an angle
point thereon; thence Southwesterly on the Westerly line of said
tract 524 feet to the South line of the Northeast quarter of said
Sectioa 10; thence West on said South line 646.15 feet; more or
less, to the point of beginning, E1 Paso County, Colorado, also
known 1is 3250 Shoup Road.

EXHIBIT B
Case No. 98CW58




Lee Property
Case 98—~CW-59

Augmentation Plan Accounting
Through Ceasation of Pumping

A. Total Wit 1drawal [ fast year line Cl)
B. Total Denver Withdrawal [ Table I B¢col. 7)]
C. Total Witl drawal Since Pumping Began [A+B]

D. Years Sini ¢ Pumping Began [Current Year— 1999]

E. Stream De setion {B.*0.4]
F. Return Flows [Table I C}
G. Net Deplet ion [F-Ej

Year ' ]

Monument

Creek
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