DECLARATION OF WATER COVENANTS AND EASEMENTS
FOR
NABULSI-ABUSHABAN SUBDIVISION

The Nabulsi-Abushaban Family Trust (*Declarant”) is the sole owners of real property
more particularly described as being approximately 24.8 acres located in the SE% SE%
of Section 19, Township 12 South, Range 65 West of the 61" P.M., County of El Paso,
State of Colorado, El Paso County Parcel number 5219000101, also known as 10650
Black Forest Rd, Colorade Springs, CO 80908, and depicted on attached Exhibit A and
incorporated by this reference known as the Nabulsi-Abushaban Subdivision (the
“Subdivision”). The Declarant desires to place limited protective covenants, conditions,
restrictions, and reservations upon the Subdivision to protect the Subdivision's quality
residential living environment, to protect its desirability, attractiveness, and value, and to
ensure compliance with all applicable groundwater determinations concerning water and
water rights to be utilized within the Subdivision.

The Declarant hereby declares that all of the Subdivision as hereinafter described,
with all appurtenances, facilities and improvements thereon, shall be held, sold, used,
improved, occupied, owned, resided upon, hypothecated, encumbered, liened, and
conveyed subject to the following reservations, uses, limitations, obligations, restrictions,
covenants, provisions and conditions, all of which are for the purpose of enhancing and
protecting the value, desirability and attractiveness of the Subdivision, and for assurance
of legal water usage, and all of which shall run with the land and be binding on and inure
to benefit of all parties having any right, title or interest in the Subdivision or any part
thereof, their heirs, successors and assigns.

Certain documents are recorded in the real estate records of the Clerk and
Recorder of El Paso County, Colorado at the reception numbers noted below, and
referred to in this Declaration of Covenants as pertaining to the Subdivision. This includes
the Findings of Fact, Conclusions of Law, Ruling of Referee and Decree concerning
underlying groundwater and approval of a Plan for Augmentation as entered by the
Colorado Water Court, Water Division No. 2 in Case No. 22CW3020 recorded at
Reception No. 223032142 ("Water Decree”) attached hereto as Exhibit B.

NOW, THEREFORE, the following Declaration of Covenants is made:

1. Water Decree and Augmentation Plan.

A. Decree/Summary. The Subdivision shall be subject to the
obligations and requirements set forth in Water Decree ordered April 20, 2023 affirming
the Findings of Fact and Ruling of Referee granting underground water rights and
approving a plan for augmentation that was issued on March 24, 2023, The Augmentation
Plan concerns the water rights and water supply for the Subdivision and creates
obligations upon the Subdivision and the Lot Owners, which run with the land. The water
supply for the Subdivision shall be by individual wells to the not-nontributary Dawson
aquifer, under the Augmentation Plan. The Augmentation Plan contemplates that each




Lot owner will be responsible for any replacement well(s) to be constructed consistent
with the terms of the Augmentation Plan, along with maintaining wastewater treatment
through a non-evaporative individual septic disposal system. “Lot Owners” will be the
owners of the water within the aquifers underlying their lots, who will also jointly own the
plan for augmentation. The Lot Owners will be responsible for reporting and
administration based on pumping records, and eventually for replacement of any injurious
post-pumping depletions requiring construction of deep wells to the nontributary Laramie-
Fox Hills aquifer at such time as all Dawson aquifer pumping ceases.

B. Water Rights Ownership.

i. Declarant will transfer and assign to each Lot Owner their
portion of all right, title and interest in the Augmentation Plan and water rights thereunder,
respectfully. Those water rights assigned include portions of the adjudicated groundwater
in the nontributary Laramie-Fox Hills aquifer (the entire 713 acre-feet) of the Denver
Basin, as adjudicated in the Augmentation Plan, and as reserved for replacement of any
injurious post-pumping depletions.

i. Declarant will assign to Lots 1, 2, 3 and 4 the interest in 171
acre-feet of the not-nontributary Dawson aquifer, each (0.57 acre-feet a year for 300
years), and retain for Lot 3 the remaining 266 acre-feet of the not-nontributary Dawson
aquifer, as adjudicated in the Water Decree as the physical source of supply for each Lot.
The Dawson aquifer well on each Lot shall be augmented per the Augmentation Plan as
administered by the Lot Owners. ‘

ii. The Declarant will further assign to each Lot Owner, jointly, all
obligations and responsibilities for compliance with the Augmentation Plan, including
monitoring, accounting and reporting obligations. By this assignment to the Lot Owners,
the Declarant is relieved of any and all responsibiliies and obligations for the
administration, enforcement and operation of the Augmentation Plan, except where the
Declarant retain ownership of any Lot. Such conveyance shall be subject to the
obligations and responsibilities of the Augmentation Plan and said water rights may not
be separately assigned, transferred or encumbered by the Lot owners. The Lot Owners
shall maintain such obligations and responsibilities in perpetuity, unless relieved of such
augmentation responsibilites by decree of the Water Court, or properly entered
administrative relief.

iv. Declarant will assign to Lots 1, 2, 3 and 4 the interest in
178.25 acre-feet of the nontributary Laramie-Fox Hills aquifer, each (total 713 acre feet
of Laramie-Fox Hills aquifer), as adjudicated in the Water Decree as the physical source
of supply for augmenting post pumping depletions for each Lot.

V. The Dawson and Laramie-Fox Hills water rights for Lots 1, 2,
3 and 4 shall be conveyed by recorded deed with the transfer of the overlying land, with
each future lot owner conveyin sufficient water rights to the Dawson and Laramie-Fox
Hills aquifers underlying the respective lots to satisfy El Paso County’'s 300-year water




supply reguirement, being the herein referenced 0.57 acre-feet per year.

i, Each Lot Owner's water rights in the not-nontributary Dawson
and the nontributary Laramie-Fox Hills aquifers underlying their respective Lot shall
remain subject to the Augmentation Plan, and shall transfer automatically upon the
transfer of title to each Lot as an appurtenance, including the transfer by the Declarant to
the initial owner of a Lot, whether or not separately deeded. The ground water rights in
the Dawson and Laramie-Fox Hills aquifers subject to the Augmentation Plan cannot and
shall not be severable from each respective Lot, and each Lot Owner covenants that it
cannot sell or transfer such ground water rights to any party separate from the
conveyance of the Lot.

vii.  All not-nontributary Denver Basin groundwater in the Denver
and Arapahoe aquifers underlying each Lot are likewise to be deeded, assigned and
transferred to the overlying Lot Owner on a prorata-per-acre basis, and may be used in
said Lot Owner’s sole and complete discretion, subject to the terms and conditions of this
Declaration and the Augmentation Plan.

vii.  The not-nontributary Dawson and the nontributary Laramie-
Fox Hills water rights conveyed to each Lot Owner, as described in this Paragraph 1.B.,
and return flows therefrom, shall not be sold, leased or otherwise used for any purpose
inconsistent with the Augmentation Plan decreed in Case No. 22CW3020 and this
Declaration, and shall not be separated from the transfer of title to the land, and shall not
be separately conveyed, bartered or encumbered.

iX. For the water rights and return flows conveyed from the
Dawson aquifer, the deed should state, “These water rights conveyed, and the return
flows therefrom, are intended to provide a 300-year water supply, and replacement during
pumping, for each of the lots of the Nabulsi-Abushaban Subdivision. The water rights so
conveyed and the return flows therefrom shall be appurtenant to each of the respective
lots with which they are conveyed, shall not be separated from the transfer of title to the
land, and shall not be separately conveyed, sold, traded, bartered, assigned, or
encumbered in whole or in part for any other purpose. Such conveyance shall be by
special warranty deed, but there shall be no warranty as to the quantity or quality of water
conveyed, only as to the title.”

C. Water Administration.

i. Each Lot Owner shall limit the pumping of the Dawson aquifer
wells consistent with the terms and conditions of the Water Decree. Each well on Lots 1
through 4 is limited to pumping 0.57 acre-feet annually, consistent with the Augmentation
Plan. Each Lot Owner shall further ensure that the allocations of use of water resulting
from such pumping as provided in the Augmentation Plan is maintained, as between in-
house, irrigation of lawn and garden, stock water for up to four (4) horses or equivalent
animal, and other allowed uses. Each Lot Owner will be responsible for the construction
of their well and providing adequate return flows through in-house use prior to utilizing




water for other decreed uses on their respective Lot. Each Lot Owner shall use non-
evaporative septic systems in order to ensure that return flows from such systems are
made to the stream system to replace depletions during pumping and shalt not be sold,
traded or used for any other purpose. The Lot Owners, as the owners of all obligations
and responsibilites under the Augmentation Plan, shall administer and enforce the
Augmentation Plan as applies to each Lot Owner's respective Lot and pumping from
individual Dawson aquifer wells. Such administration shall include, without limitation,
accountings to the Colorado Division of Water Resources under the Augmentation Plan
and taking all necessary and required actions under the Augmentation Plan to protect
and preserve the ground water rights for all Lot owners. Each Lot Owner has the right to
specifically enforce, by injunction if necessary, the Augmentation Plan against any other
Lot Owner for failing to comply with the Lot Owner’s respective obligations under the
Augmentation Plan, including the enforcement of the terms and conditions of well permits
issued pursuant to the Augmentation Plan, and the reasonable legal costs and fees for
such enforcement shall be borne by the party against whom such action is necessary.
The use of the not-nontributary Dawson ground water rights owned by each Lot Owner is
restricted and regulated by the terms and conditions of the Augmentation Plan and this
Declaration, including, without limitation, that each Lot Owner is subject to the maximum
annual well pumping as stated in the Augmentation Plan. Failure of a Lot Owner to
comply with the terms of the Augmentation Plan may result in an order from the Division
of Water Resources under the Augmentation Plan to curtail use of ground water rights.

ii. Each Lot Owner shall promptly and fully account to the
Division of Water Resources for total pumping from the individual well to the not-
nontributary Dawson Aquifer on each Lot, including for any irrigation, stockwater, or other
permitted/allowed uses as may be required under the Augmentation Plan. The frequency
of such accounting shall be annually, unless otherwise reasonably requested by the
Division or Water Resources.

iii. At such time as construction of the Laramie-Fox Hills and
aquifer wells are required for replacement of post-pumping depletions under the
Augmentation Plan, the Lot Owners shall be responsible for all cost and expense in the
construction of said wells, as well as all reasonable reporting requirements of the Division
of Water Resources associated therewith.

C. Well Permits.

1. Each Lot Owner shall be responsible for obtaining a well
permit for the individual well to the not-nontributary Dawson aquifer for provision of water
supply to their respective Lot. All such Dawson aquifer wells shall be constructed and
operated in compliance with the Augmentation Plan, the well permit obtained from the
Colorado Division of Water Resources, and the applicable rules and regulations of the
Colorado Division of Water Resources. The costs of the construction, operation,
maintenance and repair of such individual well, and delivery of water therefrom to the
residence located on such Lot, shall be at each Lot Owner’s respective expense. Each
Lot Owner shall comply with any and all requirements of the Division of Water Resources -




to log their well, and shall install and maintain in good working order an accurate totalizing
flow meter on the well in order to provide the diversion information necessary for the
accounting and administration of the Augmentation Plan. It is acknowledged that well
permits, and individual wells, may be in place on some of the Lots at the time of sale, and
by this Declaration no warranty as to the suitability or utility of such permits or structures
is made nor shall be implied.

. The Lot Owners shall be jointly responsible for obtaining any
well permits, rights, and authorities necessary for the construction of wells to the
nontributary Laramie Fox Hills aquifer for purposes of replacing any injurious post-
pumping depletions, consistent with the Augmentation Plan. No wells shall be
constructed to the lLaramie-Fox Hills aquifer unless and until such post-pumping
depletions must be replaced. The Lot Owners shall comply with any and all requirements
of the Division of Water Resources to log such wells, and shall install and maintain in
good working order an accurate totalizing flow meter on the well(s) in order to provide ali
necessary accounting under the Augmentation Plan.

ii. No party guarantees to the Lot Owners the physical
availability or the adequacy of water quality from any well to be drilled under the
Augmentation Plan. The Denver Basin aquifers which are the subject of the
Augmentation Plan are considered a nonrenewable water resource and due to anticipated
water level declines the useful or economic life of the aquifers’ water supply may be less
than the 100 years aliocated by state statutes or the 300 years of El Paso County water
supply requirements, despite current groundwater modelling to the contrary.

2. Private Access Fasement. Lots 1, 2, 3 and 4 shall be accessed through a
perpetual nonexclusive fifty foot (50°) wide private access easement (“Private Access
Easement”) over and across Lots 1, 3 and 4, as depicted on the attached Exhibit A. The
Private Access Easement shall be for the purpose of vehicular, equestrian, and
pedestrian ingress, egress, and easement maintenance upon, over, and through Lots 1,
3 and 4 for the benefit of all Lots. This easement may be used for all public utility work
and maintenance as necessary on all Lots.

A Right of Enjoyment. The Lot Owners shall have the right to use and
fully enjoy the Private Access Easement; provided, however, that no Lot Owner shall
cause fo be constructed, built, or placed a building, structure, object, tree, shrub, fence,
landscaping, or other improvement on or within the Private Access Easement which
restricts any Lot Owner’s access or use and enjoyment of the Private Access Easement.
The Lot Owners shall have the right to remove all improvements from the Private Access
Easement which would act to endanger any of the other Lot Owner’s improvements and
appurtenances thereto or otherwise interfere with the use and enjoyment of the Private
Access Easement. If the Lot Owners are required to disturb the surface of the Private
Access Easement for construction, maintenance, or operations, then they shall restore
the surface to a reasonable pre-disturbance condition.

B. Responsibility of Private Access Easement. All Lot Owners shall




participate in maintenance and repair of the Private Access Easement only to the extent
they each utilize all or a portion of such Driveway for the use and enjoyment of their
respective property. All Lot shall cooperate in determining equitable allocation of Private
Access Easement maintenance costs, and shall resolve any disputes concerning the
same in the manner as provided herein.

_ C. Maintenance of Private Access Easement. It shall be the duty and
obligation of All Lot Owners to maintain the Private Access Easement. The Private
Access Easement is jointly owned in fee by Lot Owners 1, 2, 3 and 4, and shall be equally
maintained by all Lot Owners, and each Lot Owner shall pay an equal portion of
maintenance and repair costs, unless the expense to repair is attributable to a specific
.ot Owner. Should any of the Lots be lawfully subdivided, such maintenance cost
allocation may change based upon the number of users/Owners of said Private Access
Easement. “Maintenance” or “repair” includes, but is not limited to, graveling, paving,
draining, removing snow, clearing, or providing any other maintenance or repair-type
service however defined, on, or within, the Private Access Easement. The Private Access
Easement shall, at a minimum, meet current county standards for gravel or paved roads,
as appliable, though no Lot Owner shall have the ability or authority to require the other
Lot Owner(s) to participate in an upgrade of the Private Access Easement from its initial
condition, or to repair or replace with other more costly materials. The Private Access
Easement will, at all times, be kept in passable condition without potholes, sinkholes,
obstructions, or other unstable or unpassable conditions. The Private Access Easement
may be paved if the sharing parties agree to share the cost of paving, or if one party
agrees to bear the total cost for the pavement. In no case shall the Private Access
Easement fall below the county standard for access drives.

D. Determination of Necessary Maintenance. Private Access
Easement maintenance and improvements will be made whenever necessary to maintain
the Private Access Easement in good operating condition and to insure the provision of
safe access by the undersigned, their guests, governmental agencies, utility providers,
and emergency service providers and vehicles. The Private Access Easement must
comply with the requirements of all local government ordinances and laws. The Lot
Owners will designate a single representative (“Owner Representative”) to seek out bids
for the maintenance and improvements, and all Lot Owners must agree before accepting
a bid for any maintenance or improvement. The Lot Owners shall cooperate in
determining equitable allocation of Private Access Easement maintenance costs.

E. Prepayment. Prepayment of maintenance and improvement costs
will be made to the Owner Representative prior to initiation of such maintenance and
improvement work. The Owner Representative shall provide a written acceptance of
payment for the maintenance and improvement costs to the pre-paying party upon receipt
of the prepayment funds. Should one Lot Owner elect to undertake maintenance or
repairs for which the other Lot Owners have not agreed or prepaid, such funding Lot
Owner may seek reimbursement of the Lot Owners’ equal allocation in any manner
prescribed by law for dispute resolution, though such funding Lot Owner advances such
funds at their own risk pending such resolution. =




3. Compliance. The Lot Owners shall perform and comply with all terms,
conditions, and obligations of the Augmentation Plan, and shall further comply with the
terms and conditions of any well permits issued by the Division of Water Resources
pursuant to the Augmentation Plan, as well as all applicable statutory and regulatory
authority.

4. Cooperation Clause. The Parties shall cooperate with one another in good
faith to accomplish and fulfilt the terms of this Agreement, and each party shall timely
execute any and all documents necessary to accomplish the same.

5. Notice of Action. Any notice required hereunder shall be in writing and shall
be sufficient if delivered personally, by courier, by registered or certified U.S. Mail,
postage prepaid, or by overnight delivery service providing document tracking services,
and shall be sent to the addresses in the introductory paragraph of this Declaration, or as
the property will be split up through El Paso County’s subdivision process, and effective
upon receipt.

6. Dispute Resolution Process. Lot Owners bringing any claim or action to
enforce any covenant, condition, or restriction contained in this Declaration, or other
disputes arising from this Declaration, shall be subject to mediation as a condition
precedent to other dispute resolution if the parties have not resolved the dispute within
thirty (30) days following the notice of claim through discussions and negotiations among
or between the parties. Any and all parties involved in a claim, dispute, or other matter,
shall endeavor to resolve all claims and disputes in good faith by mediation prior to any
arbitration, litigation, or other dispute resolution proceeding. The parties shall share the
mediator's fee and any associated fees equally, and the mediation shall be held in a
mutually agreed upon place. All mediations shall be confidential based on terms
acceptable to the mediator and/or mediation service provider, and shall be conducted in
compliance with the Colorado Dispute Resolution Act and all applicable Colorado
Statutes, including C.R.S. §§ 13-22-302 to 13-22-308.

7. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Colorado, and venue shall be proper in the
District Court for El Pasc County, Colorado.

8. Violations of Law. Any violation of any law, ordinance, rule or regulation,
pertaining to the ownership, occupation or use of any property within the Subdivision is
declared to be a violation of this Declaration and shall be subject to any and all of the
enforcement procedures set forth in this Declaration.

9, El Paso County Enforcement. El Paso County may enforce the provisions
regarding the Augmentation Plan as set forth in this Declaration, should the Lot Owners
fail to adequately do so.

10.  Amendment of Declaration of Covenants. Notwithstanding any provisions
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to the contrary, no changes, amendments, alterations, or deletions to these Covenants
may be made which would alter, impair, or in any manner compromise the water supply
for the Nabulsi-Abushaban Subdivision pursuant to Findings of Fact, Conclusions of Law,
Ruling of Referee and Decree: Adjudicating Denver Basin Groundwater and Approving
Plan for Augmentation in Division 2 Case No. 22CW3020. Further, written approval of
any such proposed amendments must first be obtained from the El Paso County Planning
and Community Development Department, and as may be appropriate, by the Board of
County Commissioners, after review by the County Attorney’s Office. Any amendments
must be pursuant to the Colorado Ground Water Commission approving such
amendment, with prior notice to the El Paso County Planning and Community
Development Department for an opportunity for the County to participate in any such
determination.

11. Recordation of Amendments. Each amendment to this Declaration must be
recorded in the records of the Clerk and Recorder for El Paso County, Colorado, and the
amendment is effective only upon recording.

12.  Termination of Covenants. These Covenants shall not terminate unless the
requirements of Findings of Fact, Conclusions of Law, Ruling of Referee and Decree:
Adjudicating Denver Basin Groundwater and Approving Plan for Augmentation in Division
2 Case No. 22CW3020 are also terminated by the Division 2 Water Court and a change
of water supply is approved in advance of termination by the Board of County
Commissioners of El Paso County.

13.  Amendment Limitations. No changes, amendments, alterations, or
deletions to this Declaration may be made which would alter, impair, or in any manner
compromise the Augmentation Plan, or the water rights of the Lot Owners without the
written approval of said parties, El Paso County, and Court with proper jurisdiction.

14. Terms of Covenants and Severability. These Covenants shall run with the
land and shall remain in full force and effect until amended or terminated, in whole or part,
by the owners of the entirety of the Subdivision (i.e. all Lot Owners), and filed for record
with the Clerk and Records of El Paso County. If any portion of this Declaration is held
invalid or becomes unenforceable, the other Covenants shall not be affected or impaired
but shall remain in full force and effect. '

15. Compliance with Documents. All Lot Owners, tenants, occupants of
dwellings on Lots, and, to the extent they own Lots, mortgagees and the Declarant, shall
comply with this Declaration, and shall be subject to all rights and duties under the
Declaration. The acceptance of a deed or the exercise of any incident of ownership or
the entering into of a lease or the occupancy of a Lot constitutes agreement that the
provisions of this Declaration are accepted and ratified by that Lot Owner, tenant,
mortgagee, or occupant. All provisions recorded in this Declaration are covenants
running with the land and shall bind any Persons having at any time any interest or estate
in any Lot.




16.  Waiver. No provision contained in this Declaration is abrogated or waived
by reason of any failure to enforce the same irrespective of the number of violations or
breaches which may occur,

17.  Confiict. This Declaration is not intended to comply with the requirements
of the Colorado Common Interest Ownership Act, other than C.R.S. §§ 38-33.3-105 fo
38-33.3-107, as the Subdivision is exempt from all other provisions of the Act.

Executed on this the day of , 2025,

BY: DECLARANT

Taher Nabulsi, Trustee of Nabulsi-Abushaban Family Trust




STATE OF )

) ss
COUNTY OF )
Subscribed and sworn to before me this day of

Nabulsi, Trustee of the Nabulsi-Abushaban Family Trust.

My commission expires:

Witness my hand and seal.

, 2025 by Taher

Notary Public
EXHIBITS:

A — Plat Map of the Property
B — Decree 22CW3020
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EXHIBIT A

NABULSI-ABUSHABAN SUBDIVISION

BE IT ENOWN BY THESE PEESENTS:
Thet RABULSI—ABUSHABAN FAMILY TRUST, being the swnar of the followhg descrbed troct of fend to wit

The Eont R90 foct of tho South 1155 4wt of the SolUthecst Quarter ef Sostien 18 in Township 12 Sauth, Range 53 Wart of tha
#th PM., B Pouo County. Calorade, EXCEPT e South 30 feat and the Eoat 30 foot theteef;

Cantelning 24,798 trs, Hiofe of I

QWNERS CERTIFICATE:

Tha undensignad, baing all the cwnerm, mortgigees, beneclarles of dends of truet and holders: of othar Intorasty 0 e land
deacrlicd harein, huve loid cot, mibdlikded, ond plattad 8okl iand Into fata. public Aghtnolvway odditions ane ecsementa cx shewn
bargan Under ha fome ard subdlvion of NARULSI-ABUSHABAN SUBDMSION, Al sublic Improvemenis, ane publle right—ol—tway

HASULSI—ABUSHABAN FAMILY TRUST

By: By
Taher Nebulsl, To—Truatea

Rele AbUaheben, Co—Trosten

NOTAEIAL:
STATE OF CALIFORNEA wmm
COUNTY OF SAN DIEGD

Acktiomladged before ma this _____ day of

20, by Yohar Habolsl od Rolo Abushobar,
Co=Trumtoow for NASULS-ABUSHABAN FAMEY TRUST,

My wephves
Witness my hond ang sedl

Wotary Publie
MORTGAGER /LIENHOLDER:
Dodloation ackmawindgod end coneent evecuted s .. day of 200,

NEW HOUE LENGING, Tta Succsssors ond/er Asalgns
Sgher Tioe
NOTARIAL:
STATE o
ls

CNTY &F
‘the tbors and aforamentionss wou cmowisdged bafors ma this o N . S ¥ 1 Y

for NEW HOME LEMDING, Mta Successnta and/for Asolgre.

Winets my hand and secl

My wnpires

Watery Puble

NOTES:

T, Thia mirvey doss not conatiitle o titfe saarch by LDS, inc. b determing swnarahip o sasscnenta of recerd. For dil Information
réing. scasmonta, Hghta—of-way md Ubio of rocerd, LIG, Ino, relled upsa o Gommitment for Titte Inmrcnue, projared by
a_ﬁz_ﬂaqizzrgslﬁﬂuﬁiﬁsfﬁ n;vsﬁs.

P__._A;B.n:n»?.qm.n-ltun_.-ga.!n_.z. uoa-c.:nw_f.% gf&?i&nsnn-2_5§59nﬂggx§
per Land Development Cade Section 8.53.02 and B.SA03 Dur to thalr longth, some of the drivewoys wil need to be
apwcifically eppravad by tha Dlack Foreet Fre ond Rescua Blatrist,

No driveway shall be skicoilshed uniess an cotoss it hae beon gronted by B} Poso County, Drivewey cxlveets whhin tha
_..ﬂuﬂm'{-_r o Privets Accers Eamement must ba htalied prier to bulding pesmit authorizalion far all iota within the
il ne

4, Eaeh Indridual property cwnar ls rssponsltle far the conebuction and operation of 4 Aon—ewiporoi wastewaler dispawal
apstam oppraved by the B Pess County Heth Deportment. The Hoollh Department iy requine a epacially deskmed or
Singhared- wystem prive to permit opprowi,  Tngineersd systema may coet mars 1o desigh, Giwtall and mantaln thon sytams
which erm not angheared

5. Bawa af Becringe All booringn ore bosed 0 the most Sowthary e of thla "net” troct fins, manumented o5 ashown ond
chkitned to beor SEASE4O7H, g dlstones of §30.00 oot

& A7 wiruzhural foundations sholl bo lacoted and designed by o Profasslonad Engheer; curtontly Feglatared 1 the State of Colarade,

7. Wotar Supph Indidducl wella cra the maponuibtity of sach cwrar. Pannite for Indviducl walis must ba cblaned from the
Siata Engi e by kow hos dhw_outhortty 1o .wz Suaaawiju“e_;u fminnce of thee permits. Wolsc rn the Derver Boslr:

X picass, watar Tn tho Dener orn
Aqufers s wvaltated boved on ¢ J00—ywar aquifer s Applicants end il future owhers In mubdidelen showld he oware thot
s

A PORTION OF THE SOUTHEAST QUARTER OF SECTION 18,
TOWNSHIP 12 SOUTH, RANGE 65 WEST OF THE 6TH P.M.,
EL PASD COUNTY, COLORADO

NOTES (CONT.):

0. FEDERAL EMERGENCY MANAGEMENT AGEMCY, Fload Inmuranes Rsta Wap Number DODSICOS30 F affectys dats darch
1%, 1667 indicsotes the area In the vichnity of $hln porcel of fond to be o Zone X (area detarnlned b be ot of
the 500 year fised plaln)

9, The nddromsos axhibited on hin [ct ore for informational purposst only, Thoy cre not the logal description and are
wibjoct 1o thange.

10. Flra pratechion In ba providsd by the Black Forest Fire end Rascua District.

Thia subdidaion in mited 19 restdentiol dwalling and cesocloted ducesaory structurss. The maximum realdentiol
duglfing £iza 1a Tmlted lo 5,000 squam fest. All reaidantlol dwelikige dra requived 1o bu prutected by an KFPA 13D
fire aprinkjer matam. Accessory siruchirs mogaslfss drs fiok permiited withtn 50 faet of the primaory residoatial
dwallng. Futura construstion [s required o be In aoaordonas with the applicebla codua ond wtondords ot the tma of
cahstriaction. i aiy fwre jol devslopmenss guviota from the prier Tated llom criteric, individue! fire protection
wiratogion anall be epprovad by tha fir Prevontlon and Cornplionce Divinlen.

11, Unlezs othwrwiss Indicoted, mico, front and rear lot [es ore herehy plotisd on each sida with @ ted foot Public

cs.qsnuasnﬂnn.irn.!e!:gz,ill.:ss;._!?a._!ita_;nﬁnfa.q?o..viﬁ
ULty omd Orainoge Ecasment, wwoot olong road rgh y. Tho soin far af thase
ansamants Ix hercby ventod with the lndhidual property owherm

PIB/BUP Cporutione énd Maintenenas Manuol: Flre Protection Repert Woter Rumources Reporl Wostewqter Dlsposal
Report Wilofire MWitigation Plan: Conatructon Drewlage.

13 Ewmauﬁu outiers ore rexponelle for malytaining proper storm woter dialiege i and through thelr proparty.
A

‘aralhoga wasements an wyucincally hetad o the plol ahall be matahed by tha hdduel It anors unloss
olhawine Ttioated.  Structires, feces, Materios or fondacaping thit could impede the flow of ranch Malt nat be
piated In drainage scsomanta.

The 8% RPA water qualty trentment foclity ls located wiihin the privats rood scssrwert, of which the malabmonos
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EXHIBIT A

NABUILSI-ABUSHABAN SUBDIVISION

A PORTION OF THE SOUTHEAST QUARTER OF SECTION 18,
TOWNSHIF 12 SOUTH, RANGE 65 WEST OF THE 8TH P.M.,
EL PASO COUNTY, COLORADQ
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DISTRICT COURT, WATER DIVISION 2,

COLORADO

ATE FILED: April 20, 2023 8:29 AM
ASE NUMBER: 2022CW3020

[ |

Court Address: 501 North Elizabeth Street,
Suite 116
Pueblo, CO 81003

Phone Number: {719) 404-8832

A COURT USE ONLY A

CONCERNING THE APPLICATION FOR WATER

RIGHTS OF: Case No.: 22CW3020
(consolidated with Division 1

NABULSI-ABUSHABAN FAMILY TRUST Case No. 22CW3036
pursuant to Order of Panel on

IN EL PASO COUNTY Multi-District Litigation
22MDL12)

FINDINGS OF FACT, CONCLUSIONS OF LAW, RULING OF REFEREE AND
DECREE: ADJUDICATING DENVER BASIN GROUNDWATER AND APPROVING
PLAN FOR AUGMENTATION

THIS MATTER comes before the Water Court on the Application filed by the
Nabulsi-Abushaban Family Trust on March 31, 2022. Having reviewed said application
and other pleadings on file, and being fully advised on this matter, the Water Court makes
the following findings and orders: '

FINDINGS OF FACT

1. The applicant in this case is the Nabulsi-Abushaban Family Trust ¢/o Taher
Nabulsi, whose address is 14384 Whispering Ridge Rd., San Diego, CA 92131
(“Applicant”). Applicant is the owner of the land totaling approximately 25 acres on which
the structures sought to be adjudicated and augmented herein are and will be located,
and under which lies the Denver Basin groundwater described in this decree, and is the
owner of the place of use where the water will be put to beneficial use, except for any
potential off-property uses as described in Paragraph 19.

2. The Applicant filed this Application with the Water Courts for both Water
Divisions 1 and 2 on March 31, 2022. The Applications were referred to the Water
Referees in both Divisions 1 and 2 on or about the same day.

3. The time for filing statements of opposition to the Application expired on the
last day of May 2022. A statement of opposition was timely filed by Kettle Creek, LLC on
May 31, 2022,



4, A Motion for Consolidation of the Division.1 and Division 2 cases into Water
Division 2 was filed with the Colorado Supreme Court on June 9, 2022. The Panel on
Consolidated Multidistrict Litigation certified the Motion for Consolidation to the Chief
Justice on June 14, 2022. Chief Justice, Brian D. Boatright, granted the Motion for
Consolidation by Order dated July 12, 2022.

5. In accordance with the notice requirements of C.R.S. § 37-92-302, a Notice
of No Lienholder for the Applicant's property was filed with the Court on March 31, 2022

6. On March 31, 2022, the Division 1 Water Court, on Motion from Applicant,
ordered that consolidated publication be made by enly Division 2. On April 5, 2022, the
Water Court, Division 2 ordered that publication occur in The Gazette within El Paso
County.

7. The Clerk of this Court has caused publication of the Application filed in this
matter as provided by statute and the publication costs have been paid. On April 27,
2022, proof of publication in The Gazefte was filed with Water Court, Division 2. AII
notices of the Application have been given in the manner required by law.

8. On March 13, 2023 a stipulation between the Applicant and Kettle Creek,
LLC was filed with the Division 2 Water Court. By Order dated March 14, 2023 the Division
2 Water Court approved such stipulation.

9. Pursuant to C.R.S. §37-92-302(2), the Office of the State Engineer has filed
Determination of Facts for each Denver Basin aquifer with this Court on June 14, 2022,
which have been considered by the Water Court in the entry of this decree.

10.  Pursuant to C.R.S. §37-92-302(4), the Office of the Division Engineer for
Water Division No. 2 filed its Summary of Consultation Report dated July 18, 2022, and
pursuant to Order of the Court dated July 26, 2022, a response to the Summary of
Consultation Report was filed by the Applicant on August 26, 2022. The Summary of
Consultation Report and Response have been considered by the Water Court in the entry
of this decree.

11.  The Water Court has jurisdiction over the subject matter of these
proceedings and over all who have standing to appear as parties whether they have
appeared or not. The land and water rights involved in this case are not within a
designated groundwater basin.

GROUNDWATER RIGHTS

12..  The Application requested quantification and adjudication of a vested
underground water right from the Dawson aquifer underlying the Applicant’s property, as
described herein, and use of N-A Trust Well Nos. 1 through 4, as currently existing and




as may be constructed to the Dawson aquifer, and any additional or replacement wells
associated therewith, for withdrawal of a portion of Applicant's full entitlement of supply
from the Dawson aquifer under the plan for augmentation decreed herein. Applicant also
requested quantification and adjudication of vested underground water rights and uses
from the Denver, Arapahoe, and Laramie-Fox Hills aquifers underlying the Applicant’s
property. The following findings are made with respect to such underground water rights
and use of N-A Trust Well Nos. 1 through 4:

13.  The land overlying the groundwater subject to the adjudication in this case
is owned by the Applicant and consists of approximately 25-acres located in the SEV
SE% of Section 19, Township 12 South, Range 65 West of the 6th P.M., El Paso County,
Colorado, also known as 10650 Black Forest Rd., Colorado Springs, CO 80908
(“Applicant's Property”). Applicant intends to subdivide the property into up to four (4)
lots. All groundwater adjudicated herein shall be withdrawn from the overlying land.

14.  N-A Trust Well Nos. 1 through 4: N-A Trust Well Nos. 1 through 4 will be
focated on the Applicant’'s Property. The N-A Trust Well Nos. 1 through 3 are currently
permitted and constructed as exempt wells pursuant to C.R.S. §37-92-602 under Well
Permit Nos. 85841-A, 137196, and 23585, respectively, and are located as shown on
Exhibit A to this decree. Applicant is awarded the vested right to use N-A Trust Well
Nos. 1 through 4, along with any necessary additional or replacement wells associated
with such structures, for the extraction and use of groundwater from the not-nontributary
Dawson aquifer pursuant to the plan for augmentation decreed herein. Upon entry of this
decree and submittal by the Applicant of complete well permit applications and filing fees,
the State Engineer shall issue revised permits for the existing N-A Trust Weil Nos. 1
through 3, and a new permit for the N-A Trust Well No. 4, pursuant to C.R.S. §37-80-
137(4), consistent with and referencing the plan for augmentation decreed herein.

156.  Of the statutorily described Denver Basin aqguifers, the Dawson, Denver,
Arapahoe, and Laramie-Fox Hills aquifers all exist beneath the Applicant’s Property. The
Dawson, Denver, and Arapahoe aquifers underlying the Applicant’s Property contain not-
nontributary groundwater, while the water of the Laramie-Fox Hills aquifer underlying the
Applicant's Property is nontributary. The quantity of water in the Denver Basin aquifers
exclusive of artificial recharge underlying the Applicant’s Property is as follows:

Annual Annual Total
NET Average Average Withdrawal
AQUIFER SAND Withdrawal Withdrawal (Acre Feat)
(ft) 100 Years 300 Years
(Acre Feet) {Acre Feet)
Dawson (NNT) 190 9.5 3.2 950"
Denver (NNT) 293 12.45 4.2 1,245
Arapahoe (NNT) 268 11.4 3.8 1,140

1 Should the three existing well permits not be cancelled and re-permitted, then this amount will be
reduced by 100 acre-feet to 850 acre-feet in accordance with the Determination of Facts for the Dawson
aquifer filed by the State Engineer's Office on June 14, 2022,



[ Laramie-FoxHils(NT) [ 190 | 7.13 | 2.4 | 713 |

16.  Pursuant to C.R.S. §37-90-137(9)(c.5)(1), the augmentation requirements
for wells in the Dawson, Denver, and Arapahoe aquifers require the replacement to the
affected stream systems of actual stream depletions on an annual basis. Applicant shall
not be entitled to construct a well or use water from the not-nontributary Dawson, Denver,
or Arapahoe aquifers except pursuant to an approved augmentation plan in accordance
with C.R.S. §37-90-137(9)(c.5), including as decreed herein as concerns the pumping of
N-A Trust Well Nos. 1 through 4 from the Dawson aquifer.

17.  Subject to the augmentation requirements described in Paragraphs 16 and
22 and the other requirements and limitations in this decree, Applicant shall be entitled to
withdraw all legally available groundwater in the Denver Basin aquifers underlying
Applicant’s Property. Said amounts can be withdrawn over the 100-year life for the
aquifers as set forth in C.R.S. §37-90-137(4), or withdrawn over a longer period of time
based upon local governmental regulations or Applicant's water needs provided
withdrawals during such longer period are in compliance with the total amounts available
to Applicant as decreed herein and the augmentation requirements of this decree. This
decree describes a pumping period of 300-years as to pumping from the Dawson aquifer,
as required by El Paso County, Colorado Land Development Code §8.4.7(C)(1). The
average annual amounts of ground water available for withdrawal from the underlying
Denver Basin aquifers, based upon the 100-year and 300-year aquifer life calculations,
are determined and set forth in Paragraph 15, above, based upon the June 14, 2022,
Office of the State Engineer Determination of Facts described in Paragraph 9.

18.  Applicant shall be entitled to withdraw an amount of groundwater in excess
of the average annual amount decreed herein from the Denver Basin aquifers underlying
Applicant's Property, so long as the sum of the total withdrawals from wells in each of the
aquifers does not exceed the product of the number of years since the date of issuance
of the original well permit or the date of entry of the decree herein, whichever comes first,
and the average annual volume of water which Applicant is entitled to withdraw from each
of the aquifers underlying Applicant’'s Property, subject to the requirement that such
banking and excess withdrawals do not violate the terms and conditions of the plan for
augmentation decreed herein and any other plan for augmentation decreed by the Court
that authorizes withdrawal of the Denver Basin groundwater decreed herein.

19.  Subject to the terms and conditions in the plan for augmentation decreed
herein and final approval by the State Engineer’s Office pursuant to the issuance of well
permits in accordance with C.R.S. §§37-90-137(4) or 37-90-137(10), the Applicant shall
have the right to use the ground water for beneficial uses upon the Applicant's Property
consisting of domestic, irrigation, stock water, recreation, wildlife, fire protection, and also
for storage and augmentation purposes associated with such uses. The amount of
groundwater decreed for such uses upon the Applicant’s Property is reasonable as such
uses are to be made for the long-term use and enjoyment of the Applicant’s Property and
is to establish and provide for adequate water reserves. The nontributary groundwater
may be used, reused, and successively used to extinction, both on and off the Applicant's




Property subject, however, to the limitations imposed on the use of the Laramie-Fox Hills
aquifer groundwater by this decree and the requirement under C.R.S. §37-90-137(9)(b)
that no more than 98% of the amount withdrawn annually shall be consumed. Applicant
may use such water by immediate application or by storage and subsequent application
to the beneficial uses and purposes stated herein. Provided however, as sef forth above,
Applicant shall only be entitled to construct a well or use water from the not-nontributary
Dawson, Denver, and Arapahoe aquifers pursuant to a decreed augmentation plan
entered by the Court, including that plan for augmentation decreed herein for the Dawson
aquifer.

~20.  Applicant has waived the 600-feet well spacing requirement for wells to be
constructed upon the Applicant's Property. Pumping from N-A Trust Well Nos. 1 through
4 and any additional or replacement wells for those wells, or wells constructed info the
Denver, Arapahoe, and Laramie-Fox Hills aquifers, will not exceed 100 g.p.m., though
actual pumping rates for these wells will vary according to aquifer conditions and well
production capabilities. The Applicant may withdraw groundwater from the N-A Trust Well
Nos. 1 through 4 and any additional or replacement weils for those wells, or from wells
constructed into the Denver, Arapahoe, and Laramie-Fox Hills aquifers, at rates of flow
necessary to withdraw the entire amounts decreed herein. The actual depth of each well
to be constructed within the respective aquifers will be determined by topography and
actual aquifer conditions.

21.  Withdrawals of groundwater availabie from the nontributary Laramie-Fox
Hills aquifer beneath the Applicant’s Property in the amount determined in accordance
with the provisions of this decree will not result in injury to any other vested water rights
or to any other owners or users of water.

PLAN FOR AUGMENTATION

22. The structures to be augmented are the N-A Trust Well Nos. 1 through 4
as constructed and to be constructed to the not-nontributary Dawson aquifer underiying
the Applicant's Property, along with any additional or replacement wells associated
therewith. This plan for augmentation does not cover depletions associated with
diversions in the Denver or Arapahoe aquifers. If Applicant would like to divert its
entitlements in the Denver and Arapahoe aquifers, it must do so under a separate future
decreed augmentation plan.

23. Pursuant to C.R.S. §37-90-137(9)(c.5), the augmentation obligation for the
N-A Trust Well Nos. 1 through 4, and any additional or replacement wells constructed to
the Dawson aquifer, requires the replacement of actual stream depletions. The water to
be used for augmentation during pumping is the septic system return flows of the not-
nontributary N-A Trust Well Nos. 1 through 4, to be pumped as set forth in this plan for
augmentation. The water to be used for augmentation after pumping ceases is the
reserved portion of Applicant’s nontributary water right in the Laramie-Fox Hills aquifer,
as described in Paragraph 23.D. Applicant shall provide for the augmentation of stream




depletions caused by pumping the N-A Trust Well Nos. 1 through 4 and any additional or
replacement wells as approved herein. Water use criteria are as follows:

A Use: Based on a 300-year pumping period, the N-A Trust Well Nos.
1 through 4 may each pump up to 0.57 acre-feet of water per year, assuming four lots,
for a maximum total of 2.28 acre-feet being withdrawn from the Dawson aquifer annuaily
(684 acre-feet total) pursuant to the plan for augmentation authorized by this decree.
fndoor use will utifize up to 0.26 acre-feet of water per year per residence, with the
remaining 0.31 acre-feet per year of the pumping entitiements available for other uses on
the Applicant’s Property, including, irrigation of lawn and garden and the watering of up
to four horses or equivalent livestock, per residence. The foregoing figures assume the
use of four individual non-evaporative septic systems, with resulting return flows from
each, as described below in Paragraph 23.C. Should Applicant subdivide Applicant's
Property into fewer than four lots such that total annual pumping is reduced below 2.28
acre-feet, depletions and return flows for the replacement of depletions will be reduced.
In the event that only three lots are created, pumping for the three lots shall be limited to
2.20 annual acre-feet total, or 0.73 annual acre-feet per lot. if only two lots are created,
then total pumping shall be limited to 1.5 annual acre-feet total, or 0.75 acre-feet per lot.

B. Depletions: Maximum annual stream depletions over the 300-year
pumping period occur in year 300 and will amount to approximately 30.98% of annual
pumping. Maximum annual depletions for total residential pumping from all wells of 2.28
acre-feet are therefore 0.71 acre-feet in year 300. Should Applicant’'s pumping be less
than the total 2.28 annual acre-feet described herein, resulting depletions and required
replacements will be correspondingly reduced.

C. Augmentation of Depletions During Pumping Life of Wells: Pursuant
to C.R.8. §37-90-137(9)(c.5), Applicant is required to replace actual stream depletions
attributable to pumping of the four residential Dawson aquifer wells. Applicant has shown
that, provided water is delivered for indoor use and treated as required by this decree,
depletions during the pumping period will be effectively replaced by residential return
flows from non-evaporative septic systems. The annual consumptive use for non-
evaporative septic systems is estimated at 10% per year per residence. At the household
indoor use rate of 0.26 acre-feet per residence per year, total of 1.04 acre-feet (assuming
four residences), 0.936 acre-feet (0.234 acre-feet per residence) is replaced to the stream
system per year, utilizing non-evaporative septic systems. Thus, during pumping, total
maximum annual stream depletions of 0.71 acre-fest will be augmented provided septic
system return flows are generated by indoor use of water in at least four residences ((4 x
0.26) x 0.9 = 0.93). This calculation of septic system return flows from indoor residential
use of 0.26 acre-feet per residence shows that depletions that result from pumping the
annual amounts described in Paragraph 23.A for either three lots or two lots will also be
adequately replaced during the pumping period for the wells under the plan for
augmentation. '

D. Augmentation of Post Pumping Depletions:  This plan for
augmentation shall have a pumping period of a minimum of 300 years. For the




replacement of post-pumping depletions which may be associated with the use of the N-
A Trust Well Nos. 1 through 4 and any additional or replacement wells, Applicant will
reserve water from the nontributary Laramie Fox Hills aquifer underlying the Applicant's
Property, as described below. This reservation will be sufficient to replace all post-
pumping depletions associated with maximum pumping of N-A Trust Well Nos. 1 through
4, accounting for replacements made during the plan pumping period. The amount of
nontributary Laramie-Fox Hills groundwater reserved may be reduced as may be
defermined through this Court's retained jurisdiction as described in this decree. If the
Court, by order, reduces the Applicant's obligation to account for and replace such post-
pumping depletions for any reason, it may also reduce the amount of Laramie-Fox Hills
aquifer groundwater reserved for such purposes, as described herein. Applicant also
reserves the right to substitute other legally available augmentation sources for such post
pumping depletions upon further approval of the Court under its retained jurisdiction.
Even though this reservation is made, under the Court’s retained jurisdiction, Applicant
reserves the right in the future to prove that post pumping depletions will be noninjurious.
Pursuant to C.R.S. §37-90-137(9)(b), no more than 98% of water withdrawn annually from
a nontributary aquifer shall be consumed. The reservation of 713 acre-feet from the
Laramie-Fox Hills aquifer results in approximately 699 acre-feet of available post-
pumping augmentation water, which will be sufficient to replace post-pumping depletions
based on total pumping of 2.28 acre-feet annually, in accordance with the July 18, 2022,
Division Engineer's Summary of Consultation.

E. Upon entry of a decree in this case, the Applicant will be entitled to
apply for and receive new well permits for the existing N-A Trust Well Nos. 1 through 3
and a new permit for the N-A Trust Well No. 4 for the uses in accordance with this decree
and otherwise in compliance with C.R.S. §37-90-137.

24. Because depletions occur to both the South Platte and Arkansas River
systems under the State's groundwater flow model, the Application in this case was filed
in both Water Divisions 1 and 2. The return flows set forth above as the augmentation
source during the pumping period will accrue to only the Arkansas River system where
most of the depletions will occur and where the Applicant’s Property is located. Under
this augmentation plan, the total amount of depletions will be replaced to the Arkansas
River system as set forth herein, and the Court finds that those replacements are sufficient
under this augmentation plan subject to Paragraphs 43-47 herein.

25.  This decree, upon recording, shall constitute a covenant running with
Applicant’'s Property, benefitting and burdening said land, and requiring construction of
well(s) to the nontributary Laramie-Fox Hills aquifer and pumping of water to replace post-
pumping depletions under this decree. Subject to the requirements of this decres, in
order to determine the amount and timing of post-pumping replacement obligations under
this augmentation plan, Applicant or its successors shall use information commonly used
by the Colorado Division of Water Resources for augmentation plans of this type at the
time the post-pumping obligation commences. Pursuant to this covenant, the water from
the nontributary Laramie-Fox Hills aquifer reserved herein may not be severed in
ownership from the Applicant's Property. This covenant shall be for the benefit of, and




enforceable by, third parties owning vested water rights who would be injured by the
failure to provide for the replacement of post-pumping depletions under the decree, and
shall be specifically enforceable by such third parties against the owner of the Applicant's
Property.

26.  Applicant or its successors shall be required to initiate pumping from the
Laramie-Fox Hills aquifer for the replacement of post-pumping depletions when either: (i)
the absolute total amount of water available from the Dawson aquifer allowed to be
withdrawn under the plan for augmentation decreed herein (684 acre-feet) has been
pumped; (i} the Applicant or its successors in interest have acknowledged in writing that
all withdrawals for beneficial use through the N-A Trust Well Nos. 1 through 4 or any
additional and replacement wells have permanently ceased; (iii) a period of 10
consecutive years where no withdrawals of groundwater has occurred; or (iv) accounting
shows that return flows from the use of the water being withdrawn are insufficient to
replace depletions caused by the withdrawals that already occurred.

27.  Unless modified by the Court under its retained jurisdiction, Applicant and
its successors shall be responsible for accounting and replacement of post-pumping
depletions as set forth herein. Should Applicant’s obligation hereunder to account for and
replace such post-pumping stream depletions be reduced or abrogated for any reason,
Applicant may petition the Court fo also modify or terminate the reservation of the
Laramie-Fox Hills aquifer groundwater.

28.  The term of this augmentation plan is for a minimum of 300 years, however,
the length of the plan for a particular well or wells may be extended beyond such time
provided the total plan pumping allocated to such well or wells is not exceeded. Should
the actual operation of this augmentation plan depart from the planned diversions
described in Paragraph 28 such that annual diversions are increased through banking
measures, or the duration of the plan is extended, the Applicant must prepare and submit
a revised mode! of stream depletions caused by the actual pumping or intended schedule.
This analysis must utilize depletion modeling acceptable to the State Engineer, and to
this Court, and must represent the water use under the plan for the entire term of the plan
to date. The analysis must show that return flows have equaled or exceeded actual
stream depletions throughout the pumping period and that reserved nontributary water
remains sufficient to replace post-pumping depletions. The Applicant shall provide notice
of the revised mode! submissions to the State Engineer, this Court, and opposer in this
case, and the State Engineer and opposer will have thirty (30) days for review and
comment about the revised modeling, upon which, the Applicant will be allowed thirty {(30)
days to respond to the comments of the State Engineer and the opposer. After this notice
and comment period, if the revised depletion modeling is acceptable to the State
Engineer, this Court may give approval for the extension of this augmentation plan past
the 300-year minimum.

29. Consideration has been given to the depletions from Applicant’s use and
proposed uses of water, in quantity, time and location, together with the amount and
timing of augmentation water which will be provided by the Applicant, and the existence,




if any, of injury to any owner of or person entitled to use water under a vested water right.

30. It is determined that the timing, quantity and location of replacement water
under the protective terms in this decree are sufficient to protect the vested rights of other
water users and eliminate injury thereto. The replacement water shall be of a quantity
and quality so as o meet the requirements for which the water of senior appropriators
has normally been used, and provided of such quality, such replacement water shall be
accepted by the senior appropriators for substitution for water derived by the exercise of
the N-A Trust Well Nos. 1 through 4. As a result of the operation of this plan for
augmentation, the depletions from the N-A Trust Well Nos. 1 through 4 and any additional
or replacement wells associated therewith will not result in injury to the vested water rights
of others. ‘

CONCLUSIONS OF LAW

31.  The application for adjudication of Denver Basin groundwater and approval
of plan for augmentation was filed with the Water Clerks for Water Divisions 1 and 2,
pursuant to C.R.S. §§37-92-302(1)(a) and 37-80-137(9)(c.5). These cases were properly
consolidated before Water Division 2.

32. The Applicant's request for adjudication of these water rights is
contemplated and authorized by law, and this Court and the Water Referee have
exclusive jurisdiction over these proceedings. C.R.S. §§37-92-302(1)(a), 37-92-203, and
37-92-305.

33.  Subject to the terms of this decres, the Applicant is entitled to the sole right
to withdraw all the legally available groundwater in the Denver Basin aquifers underlying
the Applicant’s Property as decreed herein, and the right to use that water to the exclusion
of all others.

34. The Applicant has complied with C.R.S. §37-80-137(4), and the
groundwater is legally available for withdrawal by the requested nontributary well(s}, and
legally available for withdrawal by the requested not-nontributary well(s) upon the entry
of this decree approving an augmentation plan pursuant to C.R.8. §37-90-137(9)(c.5),
and the issuance of well permits by the State Engineer's Office. Applicant is entitied fo a
decree from this Court confirming its rights to withdraw groundwater pursuant o C.R.S.
§37-90-137(4).

35. The Denver Basin water rights applied for in this case are not conditional
water rights, but are vested water rights determined pursuant to C.R.S. §37-90-137(4).
No applications for diligence are required. The claims for nontributary and not-
nontributary groundwater meet the requirements of Colorado Law.

36. The determination and quantification of the nontributary and not-
nontributary groundwater rights in the Denver Basin aquifers as set forth herein is
contemplated and authorized by faw. C.R.S. §§37-90-137, and 37-92-302 through 37-




92-305.

37. The Applicant's request for approval of a plan for augmentation is
contemplated and authorized by law. If administered in accordance with this decree, this
plan for augmentation will permit the uninterrupted diversions from the N-A Trust Well
Nos. 1 through 4 and any additional or replacement wells as described herein without
adversely affecting any other vested water rights in the Arkansas River and South Platte
River or their tributaries and when curtaiiment would otherwise be required to meet a valid
senior call for water. C.R.S. §§37-92-305(3), (5), and (8).

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

38. Al of the foregoing Findings of Fact and Conclusions of Law are
incorporated herein by reference, and are considered to be a part of this decretal portion
as though set forth in full.

39. The App[ica"tion for Adjudication of Denver Basin Groundwater and for
Approval of Plan for Augmentation filed by the Applicant is approved, subject to the terms
of this decree.

A Subject to the requirement to re-permit the existing exempt wells
located on Applicant’s Property, Applicant is awarded a vested right to 950 acre-feet of
groundwater from the not-nontributary Dawson aquifer underlying Applicant’s Property,
as quantified in Paragraph 15 or as modified by the Court under its retained jurisdiction.
Of the total 950 acre-feet within the not-nontributary Dawson aquifer, 684 acre-feet total
may be pumped pursuant to the plan for augmentation decreed herein. The remaining
266 acre-feet of Dawson aguifer groundwater decreed herein which is not included in this
plan for augmentation, shall not be withdrawn for any purpose except pursuant to a
separate court-approved plan for augmentation authorizing the pumping of that amount.

B. Applicant is awarded a vested right to 1,245 acre-feet of
groundwater from the not-nontributary Denver aquifer underlying Applicant's Property,
as quantified in Paragraph 15 or as modified by the Court under its retained jurisdiction.
However, none of the not-nontributary Denver aquifer water vested and decreed herein
shall be withdrawn for any purpose except pursuant to a separate court-approved
plan for augmentation authorizing the pumping of such amount.

C. Applicant is awarded a vested right to 1,140 acrefeet of
groundwater from the not-nontributary Arapahoe aquifer underlying Applicant’s Property,
as quantified in Paragraph 15 or as modified by the Court under its retained jurisdiction.
However, none of the not-nontributary Arapahoe aquifer water vested and decreed
herein shall be withdrawn for any purpose except pursuant to a separate couri-
approved plan for augmentation authorizing the pumping of such amount.




D. Applicant is awarded a vested right to 713 acre-feet of groundwater
from the nontributary Laramie-Fox Hills aquifer .underlying Applicant's Property, as
quantified in Paragraph 15 or as modified by the Court under its retained jurisdiction.
Subject to the provisions of Rule 8 of the Denver Basin Rules, 2 CCR 402-6, limiting
consumption to ninety-eight percent of the amount withdrawn, and the other terms and
conditions of this decree, Applicant’s Laramie-Fox Hills aquifer groundwater is subject to
the reservation of the entire 713 acre-fest awarded to be utilized only for replacement of
post-pumping depletions under the plan for augmentation decreed herein, consistent with
Paragraph 23.D., above.

40.  The Applicant has furnished acceptable proof as to all claims and, therefore,
the Application for Adjudication of Denver Basin Groundwater and For Approval of Plan
for Augmentation, as filed by the Applicant, is granted and approved in accordance with
the terms and conditions of this decree. Approval of this Application will not result in any
injury to senior vested water rights.

41. The Applicant shall comply with C.R.S. §37-90-137(2)(b), requiring the
relinquishment of the right to consume two percent (2%) of the amount of the nontributary
groundwater withdrawn annually. Ninety-eight percent (98%) of the nontributary
groundwater withdrawn annually may therefore be consumed. No plan for augmentation
shall be required to provide for such relinquishment. Applicant shall be required to
demonstrate to the State Engineer prior to the issuance of a well permit that no more than
ninety-eight percent of the groundwater withdrawn annually will be consumed.

42.  The N-A Trust Well Nos. 1 through 4, and any replacement or additional
wells, shall be operated such that combined pumping from all wells does not exceed the
annual (2.28 acre-feet) and total (684 acre-feet) pumping iimits for the Dawson aguifer as
decreed herein, and is in accordance with the requirements of the plan for augmentation
described herein. Consistent with Rule 11.A of the Statewide Nontributary Ground Water
Rules, the Denver Basin groundwater decreed herein must be withdrawn from the
“averlying land” as defined in Rule 4.A.8 of the Statewide Nontributary Ground Water
Rules, and N-A Trust Well Nos. 1 through 4 and any replacement wells for these weiis
shall be constructed on the overlying land. The State Engineer, the Division Engineer,
and/or the Water Commissioner shall not curtail the diversion and use of water by the N-
A Trust Well Nos. 1 through 4 or any additicnal and replacement wells so long as the
return flows from the annual diversions associated with the N-A Trust Well Nos. 1 through
4 and such other wells accrue to the stream system pursuant to the conditions contained
herein. To the extent that Applicant or one of its successors or assigns is ever unable to
provide the replacement water required, then the N-A Trust Well Nos. 1 through 4 and
any additional or replacement wells shall not be entitled to operate under the protection
of this plan, and shall be subject to administration and curtailment in accordance with the
laws, rules, and regulations of the State of Colorado. Pursuant to C.R.S. §37-92-305(8),
the State Engineer shall curtail all out-of-priority diversions, the depletions from which are
not so replaced as to prevent injury to vested water rights. In order for this plan for
augmentation to operate, return flows from the septic systems discussed herein shall at
all times during pumping be in an amount sufficient to replace the amount of stream




depletions, and cannot be sold, leased or otherwise used for any purpose other than the
augmentation plan decreed herein. Applicant shall be required to have any wells pumping
on the Applicant's Property providing water for in-house uses and generating septic
system returns prior to pumping the wells for any of the other uses identified in
Paragraphs 19 or 23.A.

43. The Court retains jurisdiction over this matter to make adjustments in the
aliowed average annual amount of withdrawal from the Denver Basin aquifers, either
upwards or downwards, to conform to actual local aquifer characteristics, and the
Applicant need not file a new application to request such adjustments. The retained
jurisdiction described in this Paragraph 43 is applicable only to the quantities of water
available underlying Applicant’s Property, and does not affect or include the augmentation
plan decreed herein, the retained jurisdiction for which is described in Paragraphs 44 and
47, below.

A At such time as adequate data may be available, Applicant or the
State Engineer may invoke the Court's retained jurisdiction as provided in this Paragraph
43 for purposes of making a final determination of water rights as to the quantities of water
available and allowed average annual withdrawals from any of the Denver Basin aquifers
quantified and adjudicated herein. Any person seeking to invoke the Court's retained
jurisdiction for such purpose shall file a verified petition with the Court setting forth with
particularity the factual basis for such final determination of Denver Basin water rights
under this decree, together with the proposed decretal ianguage to effect the petition.
Within four months of the filing of such verified petition, the State Engineer's Office shall
utilize such information as available to make a final determination of water rights finding,
and shall provide such information to the Court, Applicant, opposer, and the petitioning

party.

B. If no protest is filed with the Court to such findings by the State
Engineer's Office within sixty (60) days, this Court shall incorporate by entry of an
Amended Decree such “final determination of water rights”, and the provisions of this
Paragraph 43 concerning adjustments to the Denver Basin ground water rights based
upon local aquifer conditions shall no longer be applicable. in the event of a protest being
timely filed, or should the State Engineer's Office make no timely determination as
provided in Paragraph 43.A., above, the “final determination of water rights” sought in the
petition may be made by the Water Court after notice to all parties and following a full and
fair hearing, including entry of an Amended Decree, if applicable in the Court’s reasonable
discretion.

44, Pursuant to C.R.S. §37-92-304(6), the Court shall retain continuing
jurisdiction over the plan for augmentation decreed herein for a period of five years from
the date of entry of this decree for reconsideration of the question of whether the
provisions of this decree are necessary andfor sufficient to prevent injury to vested water
rights of others, as pertains to the use of Denver Basin groundwater supplies adjudicated
herein for augmentation purposes. The Court also retains continuing jurisdiction for the
purpose of determining compliance with the terms of the augmentation plan, including the




requirement to construct a well in the Laramie-Fox Hills aquifer as described in Paragraph
25. The Court further retains jurisdiction should the Applicant later seek to amend this
decree by seeking to prove that post-pumping depletions are noninjurious, that the extent
of replacement for post-pumping depletions is less than the amount of water reserved
herein, and other post-pumping matters addressed in Paragraph 23.D. The Court's
retained jurisdiction may be invoked using the process set forth in Paragraph 47.

45.  As pertains to the Denver Basin groundwater supplies, the Court shall retain
continuing jurisdiction for so long as Applicant is required to replace depletions to the
Arkansas River system, to determine whether the replacement of depletions to the
Arkansas River system instead of the South Platte River system is causing injury to water
rights tributary to the South Platte River system.

46. Any person may invoke the Court's retained jurisdiction at any time that
Applicant is causing depletions, including ongoing post-pumping depletions, to the South
Platte River system and is replacing such depletions to only the Arkansas River system.
Any person seeking to invoke the Court's retained jurisdiction shall file a verified petition
with the Court setting forth with particularity the factual basis for the alleged injury and to
request that the Court reconsider injury to petitioners’ vested water rights associated with
the above replacement of depletions under this decree, together with the proposed
decretal language to effect the petition. The party filing the petition shall have the burden
of proof going forward to establish a prima facie case based on the facts alleged in the
petition and that Applicant’s failure to replace depletions to the South Platte River system
is causing injury to water rights owned by that party invoking the Court's retained
jurisdiction, except that the State and Division Engineer may invoke the Court's retained
jurisdiction by establishing a prima facie case that injury is occurring to any vested or
conditionally decreed water rights in the South Platte River system due to the location of
Applicant’s replacement water. [f the Court finds that those facts are established, the
Applicant shall thereupon have the burden of proof to show (i) that petitioner is not injured,
or (i) that any modification sought by the petitioner is not required to avoid injury to the
petitioner, or (iii) that any term or condition proposed by Applicant in response to the
petition does avoid injury to the petitioner. The Division of Water Resources as a
petitioner shall be entitled to assert injury to the vested water rights of others.

47. Except as otherwise specifically provided in Paragraphs 44-46, above,
pursuant to the provisions of C.R.S. §37-92-304(6), this plan for augmentation decreed
herein shall be subject to the reconsideration of this Court on the question of injury to
vested water rights of others, for a period of five years from the date of entry of this decree.
Any person, within such period, may petition the Court to invoke its retained jurisdiction.
Any person seeking to invoke the Court's retained jurisdiction shall file a verified petition
with the Court setting forth with particularity the factual basis for requesting that the Court
reconsider injury to petitioner's vested water rights associated with the operation of this
decree, together with proposed decretal language to effect the petition. The party filing
the petition shall have the burden of proof of going forward to establish a prima facie case
based on the facts alleged in the petition. If the Court finds those facts are established,
Applicant shall thereupon have the burden of proof to show: (i) that the petitioner is not




injured, or (ii} that any modification sought by the petitioner is not required to avoid injury
to the petitioner, or {iii) that any term or condition proposed by Applicant in response to
the petition does avoid injury to the petitioner. The Division of Water Resources as a
petitioner shall be entitled to assert injury to the vested water rights of others. If no such
petition is filed within such period and the retained jurisdiction period is not extended by
the Court in accordance with the provisions of the statute, this matter shall become final
on the question of injury to vested water rights of others under its own terms, although
the Court retains continuing jurisdiction as specifically provided in Paragraphs 43-46,

48. Pursuant to C.R.S. §37-92-502(5)(a), the Applicant shall install and
maintain such water measurement devices and recording devices as are deemed
necessary by the State Engineer or Division Engineer, and the same shall be installed
and operated in accordance with instructions from said entities. Applicant is to install and
maintain a totalizing flow meter on each of N-A Trust Well Nos. 1 through 4, or any
additional or replacement wells associated therewith, and is required to include
geophysical logging on each well. Applicant shall read and record the well meter readings
on March 315t and October 31%t of each year and shall submit the meter readings to the
Water Commissioner by April 15 and November 15% of each year or more frequently as
requested by the Water Commissioner.

49.  The vested water rights, water right structures, and plan for augmentation
decreed herein shall be subject to all applicable administrative rules and regulations, as
currently in place or as may in the future be promulgated, of the offices of Colorado State
and Division Engineers for administration of such water rights, to the extent such rules
and regulations are uniformly applicable to other similarly situated water rights and water
users. N-A Trust Well Nos. 1 through 4 shall be permitted as non-exempt structures under
the plan for augmentation decreed herein. The State Engineer shall identify in any
permits issued pursuant to this decree the specific uses which can be made of the
groundwater to be withdrawn, and, to the extent the well permit application requests a
use that has not been specifically identified in this decree, shall not issue a permit for any
proposed use, which use the State Engineer determines to be speculative at the time of
the well permit application or which would be inconsistent with the requirements of this
decree, any separately decreed plan for augmentation, or any modified decree and
augmentation plan.

50. The Ruling of Referee, when entered as a decree of the Water Court, shali

be recorded in the real property records of El Paso County, Colorado. Copies of this
ruling shall be mailed as provided by statute.

Date: March 24, 2023.

Kate Brewer
Woater Referee
Water Division Two




DECREE

The court finds that no protest was filed in this matter. The foregoing ruling is
confirmed and approved and is made the judgment and decree of this Court.

Date: April 20, 2023

r BY TiE COURT:
LARRY SGHWARTZ WATERAJUDGE
WATER DIVISION 2
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