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EXECUTIVE SUMMARY

A request by the El Paso County Planning and Community Development Department to
amend Chapter 6 of the El Paso County Land Development Code (2021) pertaining to
Pre-Subdivision Site Grading.

The proposed amendments include:

* Replacing the term “Pre-Development Site Grading” with “Pre-Subdivision Site
Grading” throughout.

» Adding subsection “B. Pre-Subdivision Site Grading Requirements” to Section
6.2.6.

* Amending Section 6.2.6 to allow Pre-Subdivision Site Grading to be approved
administratively in all instances except when the installation of wet utilities is also
proposed.

* Amending Section 6.2.6 to require Board of County Commissioners approval of
Pre-Subdivision Site Grading when the proposed grading includes installation of
wet utilities.

* Amending Section 6.2.6 to specify the report requirements.

* Amending Section 6.2.6 to specify the acceptable forms of surety.
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Staff is also requesting authority to make all other conforming amendments necessary
to carry out the intent of the BoCC as well as minor amendments to the Pre-Subdivision
Site Grading Acknowledgement and Right of Access Form.
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REQUEST

A request by the El Paso County Planning and Community Development
Department to amend the El Paso County Land Development Code (2021) to
include:

* Replacing the term “Pre-Development Site Grading” with “Pre-Subdivision
Site Grading” throughout.

* Adding subsection “B. Pre-Subdivision Site Grading Requirements” to
Section 6.2.6.

* Amending Section 6.2.6 to allow Pre-Subdivision Site Grading to be
approved administratively in all instances except when the installation of
wet utilities is also proposed.

* Amending Section 6.2.6 to require Board of County Commissioners
approval of Pre-Subdivision Site Grading when the proposed grading
includes installation of wet utilities.

* Amending Section 6.2.6 to specify the report requirements.

* Amending Section 6.2.6 to specify the acceptable forms of surety.

Staff is also requesting authority to make all other conforming amendments
necessary to carry out the intent of the BoCC as well as minor amendments to
the Pre-Subdivision Site Grading Acknowledgement and Right of Access Form.

BACKGROUND

The El Paso County Land Development Code is routinely amended to respond to
current land use trends, recurring issues, changes in legislation, and
errors/oversights. The Planning and Community Development Department staff
maintains a running list of necessary and recommended revisions to the Code as
issues arise.




El Paso County continues to experience unprecedented growth and is
anticipated to reach a population of one million by the year 2050 (an increase of
256,000 from 2019) (page 10 of Your El Paso Master Plan (2021)). Due to the
great demand for additional housing, land developers typically seek to begin
preparing the land for development prior to receiving approval of the associated
development application from the Board of County Commissioners. The
developers perform early grading activities at their own risk and with the
understanding that any investment in terms of time or money on their part does
not obligate the County to approve the proposed development. Currently, these
requests are scheduled on the Board of County Commissioners agenda as a
consent item and continue to be approved without issue.

In order to facilitate a more efficient review and approval process, the proposed
amendments would grant the PCD Director the authority to approve Pre-
Subdivision Site Grading. It is important to note, however, that the installation of
wet utilities would still require Board of County Commissioners approval due to
the investment of funds and time associated this type of activity being
significantly higher for the respective developer compared to the investment
associated with just grading and revegetation the site. In addition, requests by
developers to design and install wet utilities also results in involvement by the
associated utility provider(s), which is a much more involved process than pre-
development site grading and revegetation.

The proposed revisions were sent to 57 outside agencies as well as the Housing
and Building Association of Colorado Springs (HBA) for review and comment.
There are no outstanding comments from the outside agencies and the HBA has
provided comments endorsing the proposed revisions.

RECOMMENDED AMENDMENTS

A request by the El Paso County Planning and Community Development
Department to amend the El Paso County Land Development Code (2021) to
include:

* Replacing the term “Pre-Development Site Grading” with “Pre-Subdivision
Site Grading” throughout.

* Adding subsection “B. Pre-Subdivision Site Grading Requirements” to
Section 6.2.6.

* Amending Section 6.2.6 to allow Pre-Subdivision Site Grading to be
approved administratively in all instances except when the installation of
wet utilities is also proposed.

* Amending Section 6.2.6 to require Board of County Commissioners
approval of Pre-Subdivision Site Grading when the proposed grading
includes installation of wet utilities.

* Amending Section 6.2.6 to specify the report requirements.

* Amending Section 6.2.6 to specify the acceptable forms of surety.




Staff is also requesting authority to make all other conforming amendments
necessary to carry out the intent of the BoCC as well as minor amendments to
the Pre-Subdivision Site Grading Acknowledgement and Right of Access Form.

APPROVAL CRITERIA
The statutory role of the Planning Commission and Board of County
Commissioners is identified below:

30-28-116. Regulations may be amended.

From time to time the board of county commissioners may amend the
number, shape, boundaries, or area of any district, or any regulation of or
within such district, or any other provisions of the zoning resolution. Any
such amendment shall not be made or become effective unless the same
has been proposed by or is first submitted for the approval, disapproval, or
suggestions of the county planning commission. If disapproved by such
commission within thirty days after such submission, such amendment to
become effective, shall receive the favorable vote of not less than a
majority of the entire membership of the board of county commissioners.
Before finally adopting any such amendment, the board of county
commissioners shall hold a public hearing thereon, and at least fourteen
days’ notice of the time and place of such hearing shall be given by at
least one publication in a newspaper of general circulation in the county.

PUBLIC COMMENT AND NOTICE

A summary of the proposed Code amendments and the date of the Board of
County Commissioners hearing will be published in The Fountain Valley News
pursuant to Colorado Revised Statute 30-28-116. A copy of this publication will
be included in the backup materials for the Board of County Commissioners
hearing. All the stakeholders were noticed by EDARP of the hearing date.

ATTACHMENTS

Proposed Amendments to the Land Development Code (2021) (redline version)
Proposed Amendments to the Land Development Code (2021) (clean version)
Pre-Subdivision Site Grading Acknowledgement and Right of Access Form

All Comments Received

Letter of Support from the Housing and Building Association of Colorado Springs




6.2.6. Pre-DevelopmentSubdivision Site Grading

(A)

(B)

Pre-DevelepmentSubdivision Site Grading Allowed. Pre-develepmentsubdivision site grading maycan
only occur after issuance of a construction permit by the ECM Administrator in accordance with this

Section and the requwements of the ECM. (—B)—P-m-Deveiepment—Sﬁe—G#admg—Requ#ement—s—A

a;emet—m—addmgn—te—those—pequ%ed—m—the—E@M—Approval and issuance of the constructlon permlt
and ESQCP for pre-subdivision site grading does not guarantee or create a right, or right of expectation
that the BoCC will approve the preliminary plan or final plat for the subject property. Approval of pre-
subdivision site grading does not guarantee that additional grading will not be required based on final
grading plans and construction drawing approvals.

Pre-Subdivision Site Grading Requirements. A construction permit for pre-subdivision site grading will

only be issued if the following requirements are met, in addition to the requirements in the ECM:

(1) BeCCApprovedPCD Director and ECM Administrator Approval Required. Issuance——'Fhe—BeG@

te-issue of a construction permlt for pre- deveiepmentsubdlvmon site gradlng—wh+eh requires
prior approval by the PCD Director and ECM Administrator of the pre-subdivision site grading

plan. Approval of the pre-subdivision site grading plan shall include authorization for the ECM
Administrator to accept the construction suretiessurety required by the ECM. Any request for
approval of pre-subdivision site grading which includes the installation of wet utilities shall
require prior approval by the BoCC.

(2) Grading to Conform to this Code and ECM. Pre-developmentsubdivision site grading shall
conform to the grading and erosion and sediment control requirements of this Code and the
ECM, except as specifically modified by this Section.

(3) ESQCP Required Prior to Issuance of a Construction Permit. The-An ESQCP approved by the ECM
Administrator shatHissue-an-ESQEP-in accordance with the reguirements-efthe-ECM_must be
obtained prior to the issuance of a construction permit for pre-develepmentsubdivision site
grading. A construction permit for pre-develepmentsubdivision site grading shall meet all
requirements of the ECM-ferissuance-ofan-ESQCP.

Wher-eRegulred Dralnage

(4)

Drawings. If stormwater facilities are requwed to be constructed as part of the pre-

develepmentsubdivision site grading—AlHnfermatienreguired-in-, submission to and approval by

the ECM Administrator of a) a drainage report meeting the ECM standards for a final drainage
report fortheseand b) stormwater facilities shat-beprovided-to-the ECM-Administratorand

appreved—constructlon documents must occur before the—issuaneeef—a construction permit with

andappiﬂevai—can be |ssued The construction pe{—mit—appheatiendocuments shaII demonstrate to
the satisfaction of the ECM Administrator that no adverse impact will occur to any offsite
property or drainageway, including property downstream of the activity.

(5) Acknowledgement Form Required. A Pre-BeveleprmentSubdivision Site Grading
Acknowledgment and Right of Access Form shaII be completed and submitted with the
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AcknewledgmentThe Form acknowledges that the owner signatory will proceed to perform
grading under the construction permit and ESQCP at signatery's-selerisk:

{6)}—their own risk. The construction permit shall be personal to the property owner and shall not run
with the land. Any change in property ownership prior to stabilization of the site requires the
new owner to execute their own Pre-Subdivision Site Grading Acknowledgement and Right of
Access Form, obtain a separate construction permit and ESQCP, receive approval of an updated
Financial Assurance Estimate and provide the associated surety.

(6) Surety Required. Construction and stormwater Firaneiat-Assuraneesurety for the benefit of the
BoCC for the cost of the erosion control measures and noxious weed management plan
requirements shall be provided in conformance with this Code and the ECM. Surety for pre-
subdivision site grading shall be in the form of cash, Certified or Cashier's Check, or letter of
credit, unless another form is approved by the ECM Administrator.

(7) Compliance with State and Federal Requirements. The applicant is responsible to obtain the
necessary permits and comply with all other applicable federal, State, or local rules and
regulations that may be required prior to commencing pre-develepmentsubdivision site grading,
including, but not limited to, Section 404 permits, floodplain development permits, dust permits,
permits under the federal Clean Water Act, and Section 7 or Section 10 permits under the
Endangered Species Act from the U.S. Fish & Wildlife Service.

(8) Financial-AssuraneeSurety Combined with Subdivision Construction Firancial-Assuranee-Surety.
The construction and stormwater Firaneiat-Assuraneesurety for pre-develepmentsubdivision site
grading may be consolidated with the construction Finaneial-Assuraneesurety for the common
subdivision and public improvements when a final plat is approved by the BoCC: or
administratively and upon issuance of an updated construction permit.

(9) Release of Financial-Assuranece-Surety. Construction and stormwater Firareial-Assuraneesurety
shall be released in full or in part in accordance with procedures set forth in the ECM.
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6.2.6. Pre-Subdivision Site Grading

(A)

(B)

Pre-Subdivision Site Grading Allowed. Pre-subdivision site grading can only occur after issuance of a
construction permit by the ECM Administrator in accordance with this Section and the requirements of
the ECM. Approval and issuance of the construction permit and ESQCP for pre-subdivision site grading
does not guarantee or create a right, or right of expectation that the BoCC will approve the preliminary
plan or final plat for the subject property. Approval of pre-subdivision site grading does not guarantee
that additional grading will not be required based on final grading plans and construction drawing
approvals.

Pre-Subdivision Site Grading Requirements. A construction permit for pre-subdivision site grading will
only be issued if the following requirements are met, in addition to the requirements in the ECM:

(1) PCD Director and ECM Administrator Approval Required. Issuance of a construction permit for
pre-subdivision site grading requires prior approval by the PCD Director and ECM Administrator
of the pre-subdivision site grading plan. Approval of the pre-subdivision site grading plan shall
include authorization for the ECM Administrator to accept the construction surety required by
the ECM. Any request for approval of pre-subdivision site grading which includes the installation
of wet utilities shall require prior approval by the BoCC.

(2) Grading to Conform to this Code and ECM. Pre-subdivision site grading shall conform to the
grading and erosion and sediment control requirements of this Code and the ECM, except as
specifically modified by this Section.

(3) ESQCP Required Prior to Issuance of a Construction Permit. An ESQCP approved by the ECM
Administrator in accordance with the ECM must be obtained prior to the issuance of a
construction permit for pre-subdivision site grading. A construction permit for pre-subdivision
site grading shall meet all requirements of the ECM.

(4) Required Drainage Report and Construction Drawings. If stormwater facilities are required to be
constructed as part of the pre-subdivision site grading, submission to and approval by the ECM
Administrator of a) a drainage report meeting the ECM standards for a final drainage report and
b) stormwater facilities construction documents must occur before a construction permit can be
issued. The construction documents shall demonstrate to the satisfaction of the ECM
Administrator that no adverse impact will occur to any offsite property or drainageway, including
property downstream of the activity.

(5) Acknowledgement Form Required. A Pre-Subdivision Site Grading Acknowledgment and Right of
Access Form shall be completed and submitted with the construction permit application. The
Form acknowledges that the owner signatory will proceed to perform grading under the
construction permit and ESQCP at their own risk. The construction permit shall be personal to the
property owner and shall not run with the land. Any change in property ownership prior to
stabilization of the site requires the new owner to execute their own Pre-Subdivision Site Grading
Acknowledgement and Right of Access Form, obtain a separate construction permit and ESQCP,
receive approval of an updated Financial Assurance Estimate and provide the associated surety.

(6) Surety Required. Construction and stormwater surety for the benefit of the BoCC for the cost of
the erosion control measures and noxious weed management plan requirements shall be
provided in conformance with this Code and the ECM. Surety for pre-subdivision site grading
shall be in the form of cash, Certified or Cashier's Check, or letter of credit, unless another form is
approved by the ECM Administrator.

(7) Compliance with State and Federal Requirements. The applicant is responsible to obtain the
necessary permits and comply with all other applicable federal, State, or local rules and
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regulations that may be required prior to commencing pre-subdivision site grading, including, but
not limited to, Section 404 permits, floodplain development permits, dust permits, permits under
the federal Clean Water Act, and Section 7 or Section 10 permits under the Endangered Species
Act from the U.S. Fish & Wildlife Service.

(8) Surety Combined with Subdivision Construction Surety. The construction and stormwater surety
for pre-subdivision site grading may be consolidated with the construction surety for the
common subdivision and public improvements when a final plat is approved by the BoCC or
administratively and upon issuance of an updated construction permit.

(9) Release of Surety. Construction and stormwater surety shall be released in full or in part in
accordance with procedures set forth in the ECM.
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PRE-SUBDIVISION SITE GRADING ACKNOWLEDGEMENT
AND RIGHT OF ACCESS FORM

The undersigned (“Applicant”) owns and holds legal title to the real property to

be known as (“Property”), which Property is legally
described on Exhibit A attached hereto and incorporated herein by this reference.

Applicant seeks approval for Pre-Subdivision Site Grading under Section 6.2.6 of

the El Paso County Land Development Code. As a condition of approval and issuance of

Construction Permit No. , Applicant must complete and submit
this Pre-Subdivision Site Grading Acknowledgement and Right of Access Form. In
compliance therewith, by signing below, Applicant hereby acknowledges and agrees as
follows:

1.

The approval and issuance of the Construction Permit does not guarantee or create a
right in, or a right of expectation in, Applicant that the El Paso County Planning
Commission will recommend or the Board of County Commissioners of El Paso
County will approve Applicant’s preliminary plan or final plat for the Property.
Applicant proceeds with grading under the Construction Permit at Applicant’s sole
risk.

The Construction Permit shall be personal to the Applicant and shall not run with the
land. Any successors and/or assigns of the Applicant desiring to proceed or continue
with the Pre-Subdivision Site Grading approval shall execute their own Pre-
Subdivision Site Grading Acknowledgement and Right of Access Form, obtain their
own Construction Permit, and provide an updated Financial Assurance Estimate and
replacement surety.

Applicant hereby grants to El Paso County, its employees, agents, contractors, and/or
subcontractors the right of access to enter upon the Property at all reasonable hours
for the following purposes in accordance with requirements of the El Paso County
Engineering Criteria Manual (ECM), Section 1.5:

a. To inspect and investigate for compliance with Construction Permit
requirements, including, but not limited to, proper installation and
maintenance of erosion and sediment control measures;

b. To inspect and investigate for completion of grading activities and soil
stabilization requirements;

c. In the event of noncompliance with either of the above, to identify
deficiencies, which may result in issuance of a Letter of Noncompliance
describing such deficiencies to be corrected by Applicant; and

d. In the event the Applicant does not correct deficiencies identified in a
Letter of Noncompliance, to draw on surety provided and perform the
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work in order to correct said deficiencies pursuant to ECM Section
1.6.1.H.

Applicant shall indemnify, defend, and forever hold harmless the Board of County
Commissioners of El Paso County, their officers, employees, agents, contractors, and
subcontractors, from any and all claim, demand, action, cause of action, loss, damage,
injury, property damage, personal injury, death, liability, duty, obligation, costs and
expenses (including attorney fees) arising out of or related to such entry on the
Property. Nothing in this section shall be deemed to waive or otherwise limit the
defenses available to the Board of County Commissioners pursuant to the Colorado
Governmental Immunity Act or as otherwise provided by law.

In accordance with ECM Sections 5.3.15 and 1.4.1C, Applicant is obligated to
provide surety sufficient to make reasonable provision for completion of the grading,
erosion control and final stabilization measures, in the amount set forth on Exhibit B
attached hereto. Surety shall be in the form of cash, Certified or Cashier's Check, or
letter of credit.

Applicant is responsible for providing any renewals of surety to ensure that there is
never a lapse in security coverage. Applicant shall procure
renewal/extension/replacement surety at least fifteen (15) days prior to the expiration
of the surety then in effect. Failure to procure renewal/extension/replacement surety
within this time limit shall allow the County to execute on the surety.

All of the grading, erosion control and final stabilization measures to be completed as
identified on Exhibit B shall be constructed in compliance with the following:
a. All laws, resolutions and regulations of the United States, State of
Colorado, El Paso County and its various agencies, affected special
districts and/or servicing authorities.
b. Such other designs, drawings, maps, specifications, sketches and
other matter submitted to and approved by any of the above-stated
governmental entities.

All grading, erosion control, and final stabilization measures shall be completed by
the Applicant within 12 (twelve) months from the date of notice to proceed in the
Construction Permit. If Applicant determines that the completion date needs to be
extended, Applicant shall submit a written request for a change in the completion date
to the ECM Administrator at least 90 days in advance of the required completion
date. The request shall include the reasons for the requested change in completion
date, the proposed new completion date, and prove surety is in place to cover the
extension time requested. The completion date for the Construction Permit may be
extended at the discretion of the ECM Administrator. Failure to meet the original or
extended completion date, as applicable, shall allow the County to execute on the
surety.
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IN WITNESS WHEREOF, the Applicant hereby executes this Pre-Subdivision

Site Grading Acknowledgement and Right of Access Form this

, 20

APPLICANT:

(Name)
(Title—if applicable)

STATE OF COLORADO )
)ss.
COUNTY OF EL PASO )

day of

The foregoing instrument was acknowledged before me this day of

;20 , by

Witness my hand and official seal.

My commission expires:

Notary Public

Craig Dossey, Executive Director
Planning and Community Development Department

Approved as to Content and Form:

Assistant County Attorney

Date



HOUSING & BUILDING
ASSOCIATION
OF COLORADO SPRINGS

4585 Hilton Parkway Suite 100, Colorado Springs, CO 80907
Phone: 719-592-1800 e Fax 719-260-8398 ¢ CSHBA.com

June 23, 2021

Nina Ruiz, El Paso County Planning Manager
El Paso County Planning & Community Development

RE: Proposed Changes to the Land Development Code — Early Grading

On behalf of the Housing & Building Association of Colorado Springs (CSHBA), we would like to thank
you for giving us the opportunity to review and comment on the proposed changes to the Land
Development Code regarding Early Grading approval.

We appreciate the County’s efforts to identify and streamline a process that will allow for early
grading to be administratively approved through an independent review process. We understand that

this expedited review and approval process applies to projects without proposed wet utilities.

Thank you for including the HBA in the stakeholder pool.

Sincerely,

//MW&%ZS
John Radcliffe

HBA Land Use Vice-Chair
Housing and Building Association of Colorado Springs




