303-718-2105
eric@mountaintrout.legal

Eric KTrout
Water Attorney

September 16, 2025

El Paso County Planning & Community Development
2880 International circle, Suite 110
Colorado Springs, CO 80910

Re: 5525 Hodgen Road Water Supply Letter
To Whom It May Concern:

The following provides an overview of the proposed water supplies that will serve up to seven (7)
wells and lots (the “Lots”) on a 19.83-acre parcel generally located in part of the NE1/4 of the NE1/4 of
Section 25, Township 11 South, Range 66 West of the 6th P. M., also known as 5525 Hodgen Road,

Colorado Springs, CO, 80908, in El Paso County (the "Subject Property"). This letter is based on
volumes of groundwater quantified in two cases:

e The decree in Case No. 2000CW 191, District Court, Water Division 1 entered on April
26, 2002 (the “00CW191 Decree”).

e The augmentation plan approved in the decree in Case No. 2024CW3128, District Court,
Water Division 1, entered on July 31, 2025 (the “24CW3128 Decree”).

This letter provides no opinion on the actual physical supply of groundwater available. The Lots
will be served by individual wells into the not-nontributary Dawson Aquifer.

Annual Volumes

The groundwater in the Denver Arapahoe, and Laramie-Fox Hills aquifers is nontributary (“NT”)
as defined in C.R.S. §§ 37-82-101(2) and 37-92-102(1)(b), and the groundwater in the Dawson Aquifer is
not-nontributary (“NNT”) as described in C.R.S. §§ 37-90-103(10.7) and 37-90-137(9)(c.5). The annual
volumes below are based on a 300-year pumping period.

00CW191 Decree

The 00CW 191 Decree approved the following groundwater volumes for all beneficial uses,
including augmentation and exchange.

Aquifer Annual Volume (acre-feet) Total Volume (acre-feet)
Dawson (NNT) 6.43 1,930
Denver (NT) 5.90 1,770
Arapahoe (NT) 2.60 720
Laramie-Fox Hills (NT) 1.97 590

24CW3128 Decree & Estimated Water Demand

The Subject Property will be served by individual wells into the NNT Dawson Aquifer through
the approved plan for augmentation and the re-permit of existing Well Permit No. 59967-F (the “Existing
Well”). The seven (7) wells will withdraw up to a total of 5.6 acre-feet per year, 0.8 acre-feet per year
per well, for 300 years for the following uses:


mailto:eric@mountaintrout.legal

e Residential In-House Demand: 0.3 acre-feet per year for up to 1 single-family
residence.

e QOutdoor Irrigation: 0.45 acre-feet per year for up to 9,000 sq-ft.
e Upto4 Large Domestic Animals: 0.05 acre-feet per year.
e Additional Uses: Fire protection and storage before use.

Applicant will apply for and obtain new well permits from the Division of Water Resources prior
to using the groundwater under the 24CW3128 Decree..

Water Supply Sufficiency

The amount of groundwater in the NNT Dawson Aquifer underlying the Subject Property is
sufficient to provide in-house use, outdoor irrigation, livestock watering, fire protection, and storage
before use, through up to seven (7) wells on the Subject Property for 300 years.

If you have any questions or comments, please feel free to call.
Very truly yours,
. —
e K ot

Eric K. Trout

Water Supply Letter
5525 Hodgen Road
Page 2 of 2
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/
901 9", P O. Box 2038 ¢ . FILED IN
Greeley, CO 80632 COMBINED COURTS
’ ’
MAR 04 02
Concerning the Application for Water Rights of: WELD COUNTY, COLO.

ROCKY MOUNTAIN EQUINE CLINIC, INC.

In El Paso County
A COURT USE ONLY A

Vo¢ew/| QI [Wo‘f‘c.f fi7:5:0m J‘/1
Case No 00CW191 (Water Division 1)
Case No 00CW88 (Water Division 2)

FINDINGS OF FACT, CONCLUSIONS OF LAW, JUDGMENT AND DECREE

FINDIN E FACT

. Jurisdictional Facts

1 The application in this case was filed by Rocky Mountain Equine Clinic, Inc on
October 25, 2001 in Water Division 2 and on October 26, 2000 in Water Division 1

2 The application was published in the resumes for Water Divisions 1 and 2 and in
a newspaper of general circulation in Ef Paso County, as required by law

3 Statements of oppositon were timely filed by the City of Colorado Spnngs, the City
of Englewood and the City of Thomton No other statements of opposition were filed, and the time
for filing of statements of opposition has expired No motions to intervene have been filed

4 Pursuant to Applicant's Motion, these cases were consolidated in Water Division

1 by order of the Chief Justice of the Colorado Supreme Court dated February 27, 2001
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Rocky Mountain Equine Clinic, Inc.
Case Nos. 00CW191, cOCW98
Page 2

5 The land and water invoived herein are not within the boundanes of a designated
ground water basin
1. Denver Basipn Water Rights.

5] The applicant for adjudication of the water in the Dawson, Denver, Arapahoe and
Laramie-Fox Hills aquifers underlying certain iand in El Paso County is Rocky Mountain Equine
Clinic, Inc , Attn Dr Jack Galt, 2415 Bncker Road, Monument, CO 80132, Ilts phone number s
719-481-2749

7 The property beneath which the water 1s sought to be adjudicated (“Property")
consists of 19 83 acres owned by Applicant The legal descnption of the Property 1s Lot 1in Thal
Subdivision, El Paso County, Colorado, in the NE1/4 Section 25, T 11 S.,R.66 W,8"PM The
Property 1s located in the South Platte (Cherry Creek) watershed A map showing the location of
the Property I1s attached hereto as Figure 1

8 There are no hens or encumbrances of record against the Property Accordingly,
the notice requirements of 37-90-137(4)(b 5)(I) are inapplicable

9 The amount of water underlyng the Property and which is available for
appropnation 1s set forth on Table A on the following page The figures on Table A are based on
the State Engineer's Determination of Facts dated February 25, 2001 Pursuant to § 37-92-
305(11), the Court will retain junsdiction to finally determine the amount of water available for
appropnation, nased on site-specific data when it becomes availlable, and to adjust upward or
downward as appropnate the amount available for withdrawal from each aquifer The Applicant
need not refile, republish, or otherwise amend this decree to request or obtain such adjustment.

10 Water in the Dawson aquifer in this location 1s not nontnbutary Water in the

13977hiequina climnic:decree 25-14-01




Rocky Mountain Equine Chmic, Inc
Case Nos 00CW191, 00CW98

Page 3
Denver, Arapahoa and Laramie-Fox Hills aquifers in this location I1s nontributary
Table A
Saturated Total Annual
Specific Thickness Storage Diversion
Aquifer Acreage Yield (feet) (AF) (AF)
Dawson 198 20 488 1932 193
Denver 198 A7 525 1767 17.7
Arapahoe 198 17 233 784 78
Laramie-
Fox Hills 19.8 186 197 585 5¢

11 The above water will be withdrawn through the following structures.

A Dawson Weli No 1

i Source Not nontnbutary Dawson aquifer

it Use All beneficial uses, including augmentation and exchange

m Amount 15 gpm and 193 acre feet annual maxmum, the
volumetnc mit to be in combination with Dawson Well Nos. 2 and 3, descnbed
below

W Location anywhere on the Property, but not within 100 feet of the
Property line, nor within 300 feet of Dawson Well Nos 2 or 3.

v Depth: not exceed 1070 feet
B Dawson Weli No 2

1 Source Not nontnbutary Dawson aquifer.

. Use All beneficial uses, including augmentation and exchange

m Amount 15 gpm and 183 acre feet annual maximum, the

1397 Tnwequina chini\dacree U6-14-01
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Racky Mountain Equine Clinic, inc
Case Nos. 00CW191, 00CWa8
Page 4

volumetnc imit to be in combination with Dawson Well No 1, referenced above,
and Dawson Well No 3, referenced below.

Iv. Location: Anywhere on the Property, but not within 100 feet of the
Property iine nor within 300 feet of Dawson Well Nos. 1 or 3

v Depth' not to exceed 1070 fest.
C Dawson Well No 3

| Source Not nontnbutary Dawson aquifer.

I Use All beneficial uses, including augmentation and exchange

m Amount. 15 gpm and 193 acre feet annual maximum, the
volumetric imit to be in combination with Dawson Well Nos 1 and 2, descnbed

above

v Location: anywhere on the Property, but not within 100 feet of the
Property line, nor within 300 feet of Dawson Well Nos 1 or 2

V. Depth not exceed 1070 feet
D Denver Well No. 1

1 Source: Nontnbutary Denver aquifer

n Use All beneficial uses, including augmentation and exchange

m Amount. 50 g p m., 17 7 acre feet annually.

1% Location® at any location on the Property, provided that it shall not
be within 100 feet of the Property boundary, and that it will not be located within
600 feet of another well n the same aquifer unless permission is obtained for such

a location pursuant to CR § 37-80-137(2)(b).

13977h\aqume climc\decres £6-14-01



Rocky Mountain Equine Cknic, Inc
Case Nos. 00CW191, 00CW98
Page 5
v Estimated depth to base of aquifer: 1940 feet
E. Arapahoe Well No 1
| Source Nontributary Arapahoe aquifer
n. Use All beneficial uses, including augmentation and exchange
. Amount 250 g p.m, 7 8 acre feet annually
v Location at any location on the Property, provided that it shail not
be within 100 feet of the Property boundary, and that it will not be located within
600 feet of another well in the same aquifer uniess permission I1s obtained for such
a location pursuant to C R.S 37-90-137(2)(b)
v Estimated depth to base of aquifer 2480 feet
F Laramie-Fox Hills Well No 1
I Source Nontnbutary Laramie Fox Hiils aquifer
n Amount 130 g p.m, 5 9 acre feet annually.
1 Use All beneficial uses, including augmentation and exchange
v Location at any location on the Property, provided that it shall not
be within 100 fest of the Property boundary, and that it wili not be located within
600 feet of another well in the same aquifer unless permission 1s obtained for such
a location pursuant to C. R S 37-90-137(2)(b)
v Estimated depth to base of aquifer 3100 feet.
. Plan for Augmentation.
12 The applicant for approval of a plan for augmentation i1s Rocky Mountain Equine

Clinic, Inc , Attn Dr Jack Galt, 2415 Bncker Road, Monument, CO 80132 its phone number is

13977h\equine clinc\dacrae 06-14-01



Rocky Mountain Equine Clinic, Inc
Case Nos. 00CW191, 00CWS8
Page 6

719-481-2749 The plan for augmentation decreed herein approves pumping from Dawson Well
Nos 1, 2 and 3 in the not nontributary Dawson aquifer

13 Water Demand Applicant plans to construct an equine ciinic on the Property. To
preserve maximum flexibiity for future uses of the Property, this plan for augmentation 1s designed
to replace stream depietions caused by Dawson aquifer pumping for the supply of water to the
equine clinic and up to two additional residentiat lots or, shouid the property cease to be used for
an equine clinic, for three residential lots.

A Equine clinic Applicant anticipates that the climic will employ up to ten
people, and will include a caretaker's apartment for one or two of the employees Indoor
uses by employees I1s expected to equal 0 5 acre feet annually, based on 60 gallons per
capita per day for two employees living on the premises, and 40 gallons per capita per day
for eight additional employees Up to 20 horses may occupy the clinic at one time; with
water consumption aqualing 10 gallons per horse per day, maximum annuai demand is
0 22 acre feet. Landscape imgaton is expected to require 2 O acre feet per acre, or0 3
acre feet annually for imgation of 0 15 acres Based on these figures, total water demand
for the equine clinic would be approximately 1 0 acre feet.

8 Residential lots Applicant anticipates that residential lots would use water
for indoor uses. for landscape irngation and for livestock water Apphcant projects that
water for Indeor uses will be 0 26 acre feet annually for each house, landscape imgation
will require application of 0 034 acre feet annually per 1,000 square feet (2 0 acre feet per
acre), and livestock watenng will require O 011 acre feet per horse per year (10 gallons per

horse perday) B8y way of example only, 1 0 acre foot annually wouid be adequate for a

13977hequine ¢c'inic\dacrea 06-14-01



Rocky Mountain Equine Chnic, Inc
Case Nos 00CW191, 0oCwaa
Page 7

house, 20,000 square feet of landscape imgation, and five horses.

14 Water Consumption Disposal of water used indoors for the equine clinic, the
caretaker's apartment and the single family dwellings shall be by nonevaporative septic tanks and
leach fields Consumption of water used for indoor uses and so disposed of is generally agreed
to be no more than 10% of diversions Water used by livestock 1s considered to be totaily
consumed Though Applicant and the City of Englewood disagree regarding generally accepted
figures for water consumption attributable to landscape imgation, they stipulate that for purposes
of this decree, 90 percent of the water applied for landscape imgation 1s consumed This figure
Is acceptable to the other parties to this case, and the Court finds that the use of the S0 percent
figure 1s sufficient to prevent injury to the owners and users of other water nghts.

15 All septic and imgation retumn flows are dedicated to this plan for augmentation, and
shall not be sold, leased or otherwise used for any other purpose.

16 Replacement of depletions dunng pumping Applicant does not have the physical
ability to replace stream depletions to the Arkansas River, but shall instead replace all depletions
to Chenry Creek, a tnbutary of the South Platte River Based on assumed annual pumping of 3 0
acre feet over a 300 year pumping penod, the State Engineer's "DA02" computer model indicates
that dunng pumping total depletions to the South Platte and Arkansas Rivers and their tnbutanes
will increase to a maximum of 21 59% of pumping (0 65 acre feet) in the 300th year. Applicant's
septic and imgation return flows will be used to replace such depletions Annual septic retumn
flows from the equine clinic and two single family dwellings will equal 0 92 acre feet annually,
retum flows from the septic systems of three houses would equal 0 7 acre feet annually In either

case, annual return flows from septic systems alone wiil exceed annual stream depletions.

13977h\equine clinic\decree 06-14-01



Rocky Mountain Equme Clinic, Inc,
Case Nos. 00CW191, 00CW98
Page 8

17 Replacement of - 1 letions.

A. Applicant agrees o replace depletions for the shortest of the following
penods the penod provided by the Colorado Legislature, should it eventually specify one
and If the Applicant obtains water court approval for such modification, the penod
determined by the State Engineer, should the State Engineer lawfully estabhish such a
penod; the penod established through rulings of the Colorado Supreme Court on retevant
cases, or until Applicant petitions the water court and after notice to parties in the case
proves that it has complied with ail statutory requirements The court finds that the
provisions of this paragraph are adequate to comply with existing law and to prevent injury
to others

B The State Engineer’'s "DA02" computer model predicts that combined post-
pumping depletions to the South Platte and Arkansas Rivers will reach a maximum of
21 59% of pumping immed:ately after pumping is projected to cease In the 300" year, and
will dechne thereafter Applicant's actual post-pumping replacement obligation will be
determined by multiplying average annual Dawson aquifer pumping through the end of
pumpng, whenever that occurs, by the appropnate combined stream depietion factor for
the streams in the South Platte and Arkansas Rivers combined, as shown on Table | of
Exhibit A attached hereto for the first 600 years, and as shown on Exhibit B from the
Division Engineer's Summary of Consultation thereafter That amount of water shall then
be pumped from the Denver aquifer decreed herein, or from such other source of water as
receives judicial approval after notice, into Cherry Creek or one of its tnbutanes Applicant's

successors in interest shall be required to construct a Denver aquifer well pursuant to this
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Rocky Mountain Equmne Chinie, Inc
Case Nos 00CW191, 00CW98
Page 9

plan for augmentation unless a different source of water 1s approved by the court for
replacement of post-pumping depletions, or unless the obligation Is terminated pursuant to
1116 A above
C Reservation of Denver aquifer water Applicant shall reserve and dedicate
to this plan for augmentation all 1770 acre feet of its Denver aquifer water decreed herein
for the purpose of replacing to Cherry Creek all post-pumping depletions, including post-
pumping depletions to streams other than Cherry Creek. If at some time replacement of
post-pumping depletions 1s no longer required pursuant to § 16.A. above, or If Applicant
recewves judicial approval to use a different water source for augmentation purposes, said
reservation will become null and void at such time as the obligation to use the Denver
aquifer water to replace post-pumping depletions terminates
18 Pror to implementation of this decree. Applicant shall create and record restnctive
covenants requinng Applicant to imit annual pumping from the Dawson aquifer to 3 0 acre feet and
cumulative pumping from the Dawson aquifer to 1770 acre feet, to use nonevaporative septic
systems for wastewater disposal, and which inform subsequent purchasers of the possible
requirement to replace post-pumping depletions Said covenants shall indicate ciearly that failure
of the property owner to comply with the terms of this decree, including the possible obligation to
construct a Denver aquifer well in the future to replace post-pumping stream depletions, may result
in an order of the Division Engineer’s office to curtall or eliminate pumping of the Dawson aquifer
wells This decree and the restnctive covenants shall be recorded in the El Paso County records,
s0 that a utle examination of the Property, or any part thereof, shall reveal to all future purchasers

of both of the lots to be created the existence of the decree and restrictive covenants Said
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Rocky Mountamn Equine Clinic, Inc.
Case Nos 0OCW191, 00CWS8
Page 10

covenants shall be amended as necessary to conform to the provisions of any amendment to this
augmentation plan Any proposed change n the method of wastewater treatment and disposal
shall require notice in the water resume and publication in a newspaper of general circulation in El
Paso County

19 As indicated in T 16, based on annual indoor uses of 0.26 acre feet perlot (or 0 5
acre feet in the case of the vetennary clinic and apartment) and an annual imitation of 1 0 acre foot
per lot, during pumping return flows from septic systems alone will always exceed stream
depietions in the same year Accordingly, so long as there 1s one house or commercial structure
utihizing nonevaporative septic tanks and leach fields on each lot, it is only necessary to restrict
annual diversions to 1 0 acre foot per lot, regardless whether there are one, two or three lots on
the Property It 1s not necessary to otherwise restnict the types of water uses on the Property

20 As reasonably required by the Division Engineer, but no less than annually,
Applicant shall complete and submit an accounting form which shows groundwater withdrawalis,
stream depletions, return flows, and net stream depletions The accounting form must be
acceptable to the Division Engineer, and may be changed from time to time if necessary An
accounting form which 1s acceptable to the Division Engineer at the present time is attached to this
Ruling as Exhibit A

21 The Court finds that under the terms and conditions herein the requirements of
C R.S. §37-90-137(9)(c) have been met, and that no inury will be caused to the owner of or
anyone entitled to use water under a vested water right or decreed conditional water nght

CONCLUSIONS OF LAW

22 The Court has junsdiction over the subject matter of this action and over all persons
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Rocky Mountamn Equine Clinic, inc
Case Nos 0OCW191, 00CWO8
Page 11

who could have appeared herein, whether or not they did so appear

23 All conditions precedent fo the granting of this decree have been complied with,
including but not imited to the notice requirement of C R.S. §37-90-137(4)(b.5)(l).

24.  The plan for augmenting depletions caused by pumping the not nontnbutary Dawson
aquifer 1s required by C.R.S. §37-90-137(9), and is subject to the requirement of C.R.S. §37-92-
305(3) and 305(8) that no injury will occur to the owners of or persons entitled to use water under
an absolute water nght or decreed conditonal water right as a result of implementing such plan for
augmentation Applicant has proved that no such injury wiil occur

25 Applicant has maintained dominion and control over its septic system return flows
by determining the quantity of such retum flows, as set forth above, and thus has the iegal ability
to use said retumn flows in this plan for augmentation See, Public Serv o. v Willows Water
Distnict, 856 P 2d 829 (Colo 1993)

JUDGMENT A ECRE

26 The forgoing findings of fact and conclusions of law are hereby incorporated into this
judgment and decree

27.  The application for adjudication of water nghts from the Dawson, Denver, Arapahoe
and Laramie-Fox Hills aquifers underlying the Property 1s approved as set forth above The court
retains junsdiction over this decree to finally adjudicate the amount of water available for withdrawal
from each aquifer, based on site specific infermation from well logs when 1t becomes available

28 In any year, Applicant may withdraw the subject water 1n any given aquifer from any
combination of the wells applied for in the same aquifer as iong as the total amount of water

withdrawn n that year does not exceed the product of the total number of years after the date of
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Rocky Mountam Equine Clinic, Inc
Case Nos. (OCW191, 00CW98
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determination of the nght to ground water by the court, multiplied by the allowed average annual
amount of withdrawals for that aquifer

29 The wells must be constructed pursuant to applicabie regulations of the Division of
Water Resources Each well must be equipped with a totalizing flow meter and Applicant must
submit diversion records to the Division Engineer or his representative on an annual basis or as
otherwise reguested by the Division Engineer All wells shall be cased so as to prevent withdrawal
of water from more than one aquifer All wells decreed herein shall be geophysically logged, and
a copy of such log shalt be submitted to the State Engineer pursuant to 2 CCR 402-7, Rule 9

30 Prior to construction of any well on the Property, Applicant shall apply for a well
permit, accompanied by the requisite fee, and the State Engineer shall iIssue such well permit,
subject to the terms and conditions of this decree and applicable statutes and reguiations Shouid
Applicant fail to construct and/or file a statement of beneficial use for any well prior to the expiration
of the well permit, Apphcant may reapply to the State Engineer for a new well permit and the State
Engineer shall 1ssue a new well permit upon terms and conditions no more burdensome than those
contained in the expired permit

31 The water nghts so decreed are absolute water nghts, and no applications for
findings of diligence are required.

32 Absent approval of an amendment to this plan for augmentation or approval of a
new pian for augmentation replacing injunous depletions, annual pumping from the Dawson aquifer
shall be imited to 3 0 acre feet annually, and cumulative pumping from the Dawson aquifer shail
be limited to 1770 acre feet Applicant shall not consume more than 98% of the water diverted

from the nontnbutary Denver, Arapahoe and Laramie-Fox Hills aquifers
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Page 13
33 The application for approval of a plan for augmentation to repiace depletions caused
by pumping the not nontnbutary Dawson aquifer i1s approved as set forth above in the findings of
fact in this decree The State or Division Engineer shall curtall the pumping of more than 3.0 acre
feet annually from the Dawson aquifer without pnior modification of this plan for augmentation or
approval of an additional plan for augmentation which replaces depletions attnbutable to such
pumping The State Engineer shall also curtail all out-of-prionty diversions, the depletions from
which are not replaced as to prevent injury to vested water nghts or decreed conditional water

nghts

34 The court shall retain junsdiction for so long as Applicant i1s required to replace
depletions to the South Platte River system, to determine whether the replacement of depletions
to the South Platte River system instead of the Arkansas River system Is causing material injury
to water nghts tnbutary to the Arkansas River Any person may invoke the court's retained junsdic-
tion at any time Applicant 1s causing depletions (including cngoing post-pumping depletions) to the
Arkansas River system, and i1s instead replacing such depletions to the South Platte River system
The person invoking the court's retained junsdiction shall have the burden of establishing a pnma
facie case that Applicant's failure to replace depletions to the Arkansas River system is causing
Injury to water nghts owned by the person invoking the court's retained junsdiction, except that the
State and Division Engineers may invoke the court's retained junisdiction by establishing a pnma
facie case that injury 1s occurning to any vested or conditionally decreed water rights. Applicant
shall retain the ultimate burden of proving that no injury i1s occurring, or shall propose terms and
conditions which prevent such injury. Ameng any other remedies it may impose, the court may

require that Applicant replace depletions to the Arkansas River system
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35 Pursuant to C R S. § 37-92-304(6), the Court also retains jurisdiction over the plan

for augmentation decreed herein for reconsideration of the question whether the provisions of this

decree are necessary and/or sufficient to prevent injury to the vested water rights of others. The

Court aiso retains jurisdiction for the purposes of determining compliance with terms of the

augmentation plan. Any person seeking to invoke the retained jurisdiction of the Court pursuant

to this paragraph shall file a verified petition with the Court. The petition to invoke retained

Jurisdiction or to modify the decree shall set forth with particularity the factual basis upon which

the requested reconsideration is premised, together with proposed decretal language to effect the

petition. The person lodging the petition shall have the burden of going forward to establish pnma

facie facts alleged in the petition. If the Court finds those facts to be established, Applicant shall

thereupon have the burden of proof to show. (1) that any modification sought by Applicant will

avoid injury to other appropnators, or (2) that any modification sought by the person filing the

petition is not required to avoid injury to other appropriators, or (3) that any term or condition
proposed by Applicant in response to the petition does avoid injury to other appropnators.

All parties have consented to entry of the above proposed decree. The foregoing is thus
confirmed and approved, and made the Findings of Fact, Conclusions of Law, Judgment, and

Decree of this court

Dated this 4 ¥ dayof _Merth 200,
Jonathan W, Hays

Water Court Judge
Water Division No. 1
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NO PROTEST WAS FILED IN THE ABOVE MATTER. THE FOREGOING RULING IS
CONFIRMED AND APPROVED, AND IS MADE THE JUDGMENT AND DECREE OF THIS

COURT

Dated this
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, 2001.

Jonathan Hays
Water Court Judge
Water Division 1
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Stream Depletion - Case No. 2000CW191 Div. 1 and 2000CW098 Div2
Dawson Aquifer - Model No. DA2

——— MONUMENT
— EAST CHERRY
——WEST CHERRY
..... SAND

-- KETTLE

e TOTAL

500
Time (years)

EXHIBIT B




DISTRICT COURT, WATER DIVISION 1,
COLORADO
Weld County Courthouse

DATE FILED

P.O. Box 2038 April 29, 2025 10:53 AM
Greeley, CO 80632 A USEFODRACWM3128

CONCERNING THE APPLICATION OF
GENE W DUNSTON, JR. and MATTHEW
W DUNSTON, Applicants, Case Number: 2024CW3128

IN EL PASO COUNTY

FINDINGS OF FACT, CONCLUSIONS OF LAW, RULING OF THE REFEREE, AND
JUDGMENT AND DECREE

A claim for an amended plan for augmentation was filed in this case on September 18,
2024. All matters contained in the application having been reviewed, such testimony having
been taken and evidence presented as was necessary, and being otherwise fully advised in the
premises, it is hereby the Findings of Fact, Conclusions of Law, Ruling of the Referee, and
Judgment and Decree, as follows:

FINDINGS OF FACT

1. Name and Address of Applicants:

Gene W Dunston, Jr. and Matthew W Dunston
1230 Scarsbrook Ct
Monument, CO 80132-8487

2. Statements of Opposition: No statements of opposition were filed and the time for filing
such statements has expired.

3. Subject Matter Jurisdiction: Timely and adequate notice of the application was published
as required by statute, and the Court has jurisdiction over the subject matter of this
proceeding and over the parties affected hereby, whether they have appeared or not.

4. Consultation: The Water Referee consulted with the Division Engineer, as required by
C.R.S. § 37-92-302(4), on the application, and the Division Engineer filed its summary of
consultation on December 31, 2024. A written response was provided.

5. Prior Decree Information: The groundwater underlying 19.83 acres generally located in
the NE1/4 of NE1/4, Section 25, Township 11 South, Range 66 West of the 6th P.M.,
also known as 5525 Hodgen Road, Colorado Springs, El Paso County, State of Colorado,
80908, as shown on Exhibit A (“Subject Property”), was decreed in Case No.




2000CW191, District Court, Water Division 1, as consolidated with Case No.
2000CW98, District Court, Water Division 2, on April 26, 2002 (the “Original Decree”).
Applicants were decreed the following amounts of groundwater for use on the Subject

Property:
Saturated Annual Amount Annual Amount Total Amount
Aquifer Thickness 100 Years 300 Years (acre-feet)
(feet) (acre-feet) (acre-feet)
Dawson (NNT) 488 19.3 6.43 1,930
Denver (NT) 525 17.7 5.90 1,770
Arapahoe (NT) 233 7.80 2.60 780
Laramie-Fox Hills (NT) 197 5.90 1.97 590
6. Well Permits: There are two wells on the Subject Property as follows. Additional well

permits will be applied for prior to construction of additional wells:

6.1  Well Permit No. 49431-F is a nontributary Denver Aquifer well, which will
continue operating under its existing permit.

6.2  Well Permit No. 59967-F is a not-nontributary Dawson Aquifer well, which is
augmented under the approved augmentation plan in the Original Decree. This
well will be re-permitted under the amended plan for augmentation requested in
this application.

7. Original Decree Uses: The water will be used for all beneficial uses, including
augmentation and exchange.

8. Summary of Plan for Augmentation in the Original Decree (the “Original Aug Pan”):

8.1  Groundwater to be Augmented: 3 acre-feet per year for 100 years of not-
nontributary Dawson Aquifer groundwater.

8.2  Water Rights to be Used for Augmentation: Return flows from the use of not
nontributary and nontributary groundwater and direct discharge of nontributary
groundwater.

8.3  Original Plan for Augmentation: The Dawson Aquifer groundwater will be used
to serve up to three wells. The well(s) will serve an equine facility (1 acre-foot per
year), and up to two (2) single-family residences for domestic use (1 acre-foot per
year each, 2 acre-feet total).

Case No. 24CW3128
Ruling and Decree
Page 2 of 10




10.

11.

12.

13.

AMENDED PLAN FOR AUGMENTATION

Groundwater to be Augmented: Up to 5.6 acre-feet per year for 300 years of not-
nontributary Dawson Aquifer groundwater as decreed in Case No. 2000CW191.

Water to be Used for Augmentation: Return flows associated with use of the not-
nontributary Dawson Aquifer groundwater and return flows or direct discharge of
nontributary groundwater.

The not-nontributary Dawson Aquifer groundwater will be used through existing well
Permit No. 59967-F, and through six (6) new wells, totaling seven (7) wells, on the
Subject Property. Each well, will provide in-house use in one (1) single-family residence
(0.3 acre-feet per year per well, 2.1 acre-feet per year total), irrigation, including lawn,
garden, trees of up to 9,000 square-feet (0.45 acre-feet per year per well, 3.15 acre-feet
per year total), and watering of up to 4 large domestic animals (0.05 acre-feet per year per
well, 0.35 acre-feet per year total). Conservatively, water use in each single-family
dwelling will equal at least 0.2 acre-feet of water annually for in-house uses, and the use
of non-evaporative septic systems typically results in consumption of approximately 10%
of such use, resulting in return flows of at least 0.18 acre-feet per year from each single-
family dwelling, 1.26 acre-feet at full build-out. Various components of this plan for
augmentation are predicated on these estimations, and Applicant shall be required to use
a non-evaporative septic system to treat and dispose of water used for in-house use.

Replacement During Pumping: During pumping of the not-nontributary Dawson Aquifer
groundwater, Applicants will replace actual depletions to the affected stream system
pursuant to C.R.S. § 37-90-137(9)(c.5). In the 300th year, the total depletion is 22.187%
of the amount withdrawn or 1.243 acre-feet total. Return flow from in-house use of the
Dawson Aquifer groundwater from the single-family residences is at least 1.26 acre-feet
per year at full build-out as described above, and such return flows are sufficient to
replace actual depletions for pumping of the entire 5.6 acre-feet per year for 300 years.
Return flows accrue to the South Platte River system via Cherry Creek. Because return
flows from all uses are estimated rather than measured, Applicants agree that such return
flows shall be used only to replace depletions under this plan for augmentation and will
not be sold, traded, or assigned in whole or in part for any other purpose.

Post-pumping Depletion Augmentation: Assuming maximum pumping of 5.6 acre-feet
per year for 300 years from the not-nontributary Dawson Aquifer, the total maximum
depletion from pumping of the Dawson Aquifer is 22.32% or 1.25 acre-feet in the 310th
year. Applicants will reserve 1.97 acre-feet per year of the nontributary Laramie-Fox
Hills Aquifer, 2.6 acre-feet per year of the nontributary Arapahoe Aquifer, and 1.03 acre-
feet per year of the nontributary Denver Aquifer groundwater decreed in the Original
Decree for use in this plan but reserves the right to substitute the use of other nontributary
groundwater, including return flows, either underlying the Subject Property, or from

Case No. 24CW3128
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14.

15.

16.

17.

another location which is legally available for such purpose, for replacement of post-
pumping depletions at such time that post-pumping depletions may begin. The Court
retains continuing jurisdiction in this matter to determine if the supply is adequate.

Applicants will begin making post pumping replacements when (1) the absolute amount
of water (1,680 acre-feet of Dawson Aquifer groundwater) allowed to be withdrawn has
been withdrawn from the well(s), (2) the Applicants, or successors in interest, have
acknowledged in writing that all withdrawals for beneficial use of the Dawson Aquifer
groundwater has permanently ceased, or (3) for a period of 10 consecutive years that no
Dawson Aquifer groundwater has been withdrawn. Until such time as the post-pumping
depletions begin the Applicants must continue to replace during pumping depletions to
the stream using return flows, with return flows as described in Paragraph 12 and/or by
pumping water directly to the stream to replace such depletions or using another
replacement source approved by the Division Engineer. At the time that post-pumping
depletions begin as described in this paragraph, Applicants, or successors in interest, will
be required to construct a well and pump groundwater to replace post-pumping
depletions, subject to the terms and conditions of Paragraph 13. This condition constitutes
a covenant running with the land.

Applicants will replace post-pumping depletions for the shortest of the following periods:
(1) The period provided by C.R.S. § 37-90-137(9)(c.5), or (2) the expressed period
specified by the Colorado Legislature, should it specify one and providing the Applicants
obtain Water Court approval for such modification, or (3) the period determined by the
State Engineer, should they choose to set such a period and have jurisdiction to do so, or
(4) the period established through rulings of the Colorado Supreme Court on relevant
cases, or (5) until Applicants petition the Water Court and the State Engineer's Office and
prove that they have complied with any statutory requirement.

Failure of Applicants, or successors in interest, to comply with the terms of the decree
may result in an order of the Division Engineer's office to curtail or eliminate pumping of
the well. This decree shall be recorded in the real property records of El Paso County so
that a title examination of the property, or any part thereof, shall reveal to all future
purchasers the existence of this decree.

Administration of Plan for Augmentation:

17.1  Applicants shall report to the Division Engineer for Water Division 1 upon
request, a summary of the amount of water pumped by each Denver Basin well,
the annual depletion, the amount of replacement water provided by each
replacement source, the net impact on the stream and any other information
required by the Division Engineer to properly administer the decree on an
accounting form acceptable to the Division Engineer.

Case No. 24CW3128
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18.

19.

20.

21.

22.

23.

17.2  All withdrawals which are the subject of this decree will be metered.

17.3  Pursuant to C.R.S. § 37-92-305(8), the State Engineer shall curtail all out-of-
priority diversions, the depletions from which are not so replaced as to prevent
injury to vested water rights.

17.4  The Applicants, or successors in interest, at the direction of the Division Engineer
shall make post-pumping replacements to the South Platte River stream system
via Cherry Creek, or its tributaries pursuant to the amounts referenced on the
depletion curve attached on Exhibit B.

No other provisions of the Original Decree are changed herein.

CONCLUSIONS OF LAW

Full and adequate notice of the application was given, and the Court has jurisdiction over
the subject matter and over the parties whether they have appeared or not.

Applicants have complied with all requirements and met all standards and burdens of
proof, including but not limited to C.R.S. 88 37-90-137(9)(c.5), 37-92-103(9), 37-92-302,
37-92-304(6), 37-92-305(3), (4), (6), (8), to adjudicate the amended plan for
augmentation and are entitled to a decree confirming and approving the amended plan for
augmentation as described in the Findings of Fact.

The Water Court has jurisdiction over this proceeding pursuant to C.R.S. § 37-90-137(6).
This Court concludes as a matter of law that the application herein is one contemplated
by law. C.R.S. § 37-90-137(4). The withdrawal of 5.6 acre-feet per year of the not-
nontributary Dawson Aquifer groundwater in accordance with the terms of this decree
and the Original Decree, will not injuriously affect the owner of or persons entitled to use
water under a vested water right or a decreed conditional water right.

JUDGMENT AND DECREE

The Findings of Fact and Conclusions of Law set forth above are hereby incorporated
into the terms of this Ruling and Decree as if the same were fully set forth herein.

Applicants and/or successors may withdraw the subject groundwater herein through wells
to be permitted by the State Engineer’s Office located anywhere on the Subject Property
in the average annual amounts and at the estimated average rates of flow specified herein,
and in the Original Decree, subject to the limitations of the Original Decree, and herein,
and the retained jurisdiction by this Court.

Case No. 24CW3128
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24,

25.

26.

27.

28.

29.

Applicants may withdraw an average annual amount up to 5.6 acre-feet per year of not-
nontributary Dawson Aquifer groundwater under the amended plan for augmentation
decreed herein pursuant to C.R.S. § 37-90-137(9)(c.5).

Pursuant to C.R.S. 8 37-92-305(5), the replacement water herein shall be of a quality so
as to meet the requirements for which the water of the senior appropriator has normally
used.

The amendment of the plan for augmentation as described in the Findings of Fact is
hereby approved, confirmed, and adjudicated, including and subject to the terms and
conditions specified herein.

No owners of or person entitled to use water under a vested water right or decreed
conditional water right will be injured or injuriously affected by the operation of the plan
for augmentation as decreed herein.

Retained Jurisdiction for Amended Plan for Augmentation: Pursuant to C.R.S. § 37-92-
304(6), the amended plan for augmentation decreed herein shall be subject to the
reconsideration of this Court on the question of material injury to vested water rights of
other, for a period of five (5) years. Any person, within such period, may petition the
Court to invoke its retained jurisdiction. Any person seeking to invoke the Court's
retained jurisdiction shall file a verified petition with the Court setting forth with
particularity the factual basis for requesting that the Court reconsider injury to petitioner'
s vested water rights associated with the operation of this decree, together with proposed
decretal language to effect the petition. The party filing the petition shall have the burden
of proof of going forward to establish a prima facie case based on the facts alleged in the
petition. If the Court finds those facts are established, Applicant shall thereupon have the
burden of proof to show: (i) that the petitioner is not injured, or (ii) that any modification
sought by the petitioner is not required to avoid injury to the petitioner, or (iii) that any
term or condition proposed by Applicant in response to the petition does avoid injury to
the petitioner. The Division of Water Resources as a petitioner shall be entitled to assert
injury to the vested water rights of others. If no such petition is filed within such period
and the retained jurisdiction period is not extended by the Court in accordance with the
provisions of the statute, this matter shall become final under its own terms.

The groundwater rights decreed herein are vested property rights appurtenant to the
Subject Property and shall remain appurtenant unless expressly severed by conveyance to
someone other than the property owner. If any deed for the Subject Property is silent to
the conveyance of the water rights decreed herein, it is assumed that the water rights have
been conveyed as an appurtenance to the Subject Property, unless all or part of the water
rights have been previously severed.
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Date: April 7, 2025

Ol

John Cowan
Water Referee
Water Division One

The Court finds that no protest was filed in this matter. The foregoing is confirmed and is made
the judgment and decree of this Court.

Date: April 29, 2025 {

Todd Taylor
Water Judge
Water Division One
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Exhibit B - Dunston - 24CW3128
Stream Depletion from Pumping in SEC 25 T11S R66W
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