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Executive Summary: 
Water Resources and Wastewater Report—JeniShay Farms  

 
 

Development at Fox Creek Lane consists of 52.63 acres and nine (9) lots and is located in Black 
Forest, southeast of the intersection of Hodgen Rd and Black Forest Rd. The development is 
primarily located in the NE1/4 of the SW1/4 of Section 29, Township 11S, Range 65W. 
Residential properties within the development will be provided water services through individual 
residential wells and wastewater served through individual on-site wastewater treatment systems 
(OWTS).   
 
It is expected that each rural residential home in the JeniShay Farms Subdivision will require an 
average of 0.59 annual acre-feet (which includes annual allocations for domestic use, irrigation, 
and stock water).  This anticipated water demand constant is consistent with historic needs for 
nearby developments.   
 
All nine (9) lots will be served by individual on-site residential wells and septic. The amount of 
water available for consumptive use from the Dawson Aquifer to serve the proposed 
development is estimated at 17.78 AF/year over a 300-year supply.  Annual demand estimates 
using the residential constant described above comes to approximately 5.31 AF annually. Return 
flows from each individual OWTS will be dedicated to replace post-pumping depletions and are 
estimated at 2.025 AF annually, which will replace estimated depletions (which are estimated at 
1.119 AF/year by the 300th year of use). 
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SECTION 1   INTRODUCTION 
 

The purpose of this study is to provide a preliminary outline of the water 
resources and wastewater needs that would be necessary for the development at 
JeniShay Farms. 
 

1.1 New Development Description:       
 

Development at JeniShay Farms consists of 52.63 acres and nine (9) lots and is 
located in Black Forest, southeast of the intersection of Hodgen Rd and Black 
Forest Rd. The development is primarily located in the NE1/4 of the SW1/4 of 
Section 29, Township 11S, Range 65W. Residential properties within the 
development will be provided water services through individual residential wells 
and wastewater served through individual on-site wastewater treatment systems 
(OWTS).   

 
Appendix A contains a preliminary plan for the development at Fox Creek Lane.   

 

SECTION 2 PROJECTION OF WATER NEEDS 
 

2.1 Analysis of Water Demands:       
 

Expected water demands are calculated in Appendix B.  Table 2-1 below 
estimates the projected water demands for development at JeniShay Farms. Each 
Dawson Aquifer well is proposed to divert 0.59 acre-feet of water annually for in 
house use in one single family residence (0.25 acre-foot per residence for domestic 
indoor use; irrigation of up to 4,000 square feet of lawn, garden, and trees, which 
require 0.27 acre-feet; and watering of four large domestic animals, which require 
0.07 acre-feet).   
 
Table 2-1 -Projected Water Demands for JeniShay Farms        

# of Units Land Use 
Water Use 
Per Unit 

(AF/Unit) 

Annual 
Demand 

(AF) 

Average 
Daily Flow 

(ADF) 
(GPD) 

Maximum Daily 
Flow (MDF) 

(@ 2.5 x ADF)  
(GPD) 

Peak Hour 
Flow (@ 1.5 x 

MDF) 
(GPM) 

9 

Residential  
(Rural, 
Well & 
OWTS) 

0.59 5.31 3,687 9,218 9.6 

 
Total Annual Demand for JeniShay Farms is 5.31 acre-feet.  

John Green
Cloud+

John Green
Cloud+
Review comments from review #1 unresolved.  Please revise
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SECTION 3 PROPOSED WATER RIGHTS AND SYSTEM FACILITIES 

 
3.1 Water Rights:    

 
Water rights adjudications have been decreed by the State of Colorado, Water 
Division 2 District Court and described in Court Case No. 18CW3226. The 
findings and relevant information are displayed in Appendix C.  
 
 

Table 3-1 
Summary of Available Legal 300-year Water Supply 

for JeniShay Farms  
 

 Water   Annual Supply*  
    (Acre-Feet) 
 
 Upper Dawson NNT   17.78    
 

 Denver NT    14.12   
 

 Arapahoe NT    7.31   
       

   Laramie-Fox Hills NT                          5.01  
     

*300-year annual supply 
 
The replacement plan will utilize return flows from each on-site individual septic 
system on the order of 0.225 AF/Year-SFE, which is estimated to provide 
approximately 2.025 AF/year.  These return flows are sufficient to augment 
estimated annual post-pumping depletions within the development. Since the 
development is not within a designated groundwater basin the depletions are 
estimated to come out of Division 1 / Division 2.  These alluvial depletions are 
estimated to be at 1.119 AF/year by the 300th year of use, which can be replaced 
by the estimated return flows from each residential septic system.  See Appendix 
B for tabulated results of the Aug 3 model.  

 
The use of ground water from the nine (9) individual residential wells is limited to 
ordinary household purposes inside one (1) single family dwelling, the watering 
of not more than four (4) large non-commercial domestic animals, and the 
irrigation of not more than 13,000 square feet of home gardens and lawns.  
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3.2 Source of Supply:    
 

Domestic and commercial water demand will be met using individual wells 
drilled into the Upper Dawson formation.  

 
3.3 Water Quality and Treatment:  
 
 The water quality in the Dawson Aquifer in this area has typically been suitable 

for residential potable use. Water samples were obtained from an existing Dawson 
well located at 15630 Fox Creek Ln. Water samples were obtained from the well 
on March 6th, 2019 with water quality testing performed by Colorado Analytical 
Laboratories per the El Paso County Land Development Code section 8.4.7(B). 
Final results from this water quality testing were received on March 20th, 2019 
and can be found in Appendix E. There were no results of concern as no results 
were above the MCL.   

 
3.4 Water Storage:    
  
 Each single-family home and the commercial lot will have its own individual 

pressure tank. The size and pressure of the tanks are to be determined by the 
property owner.  

 
 
SECTION 4 WASTEWATER AND WASTEWATER TREATMENT 
 

4.1 Wastewater Loads   
 
Wastewater projections are based on similar District historical use. All 9 of the 
residential lots at Fox Creek Lane will have on-site septic systems. Average daily 
wastewater loads are expected to be approximately 241 gallons per day per single 
family residence, and maximum daily wastewater loads are expected to be 
approximately 294 gallons per day per single family residence.  

 

 
Total Expected Daily Loads for JeniShay Farms is 2,169 gallons/day. 

 
 
 

 
Table 4-1 - Projected Wastewater Loads for JeniShay Farms 

    

Wastewater Loads 

   
 

Type 
Average Daily Flow (ADF) 

(GPD) 
 Maximum Daily Flow  

(GPD) 
# of 

Units 

  

9 Residential 2,169 2,646 
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4.2 On-Site Wastewater Treatment Systems 
 
Nine (9) single family homes will be served by individual on-site wastewater 
treatment systems.  Soils information relevant to the design of the individual on-
site wastewater treatment (septic systems) is included in Appendix D.  As 
indicated in the report, each septic system will need to be designed by a Colorado 
Registered Professional Engineer due to the encountered soil types and 
encountered groundwater elevation in relation to the surface.  
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RR-5
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51290--04-001 Lot 147, Wildwood Village Unit No
3 Zoned RR-5
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Appendix B, Table 1:  Estimated Annual Water Demands and Pumping 
Rates 

Use Constant Increment 

Domestic Indoor 0.250 AF/year 

Irrigation Outdoor 0.270 AF/year 

Stock2 0.070 AF/year 

Total Well Demand 0.590 AF/year/lot 

Total Lot Demand 5.31 AF/year 

Note 2: Stock watering assumes (4) large domestic animals   

 

 

 

 

 

Appendix B, Table 2: Projected Wastewater Loads 

Average Daily WastewaterLoads: 241 GPD/SFE 
Maximum Daily Wastewater 
Loads: 294 GPD/SFE 

      

Number of Units Type 
Average Daily 
Flow (ADF) 

(GPD) 

Max Daily 
Flow (MDF) 

(GPD) 

9 Residential 2169 2646 

Appendix B, Table 3: Estimated Return Flows 
through Septic 

Percent of domestic Indoor 90.00%   

Volume return  0.225 AF/year/lot 

Total Volume Return 2.025 AF/year  
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FILED IN COMBINE!) COUATS
I'R'''.....'' T COUNTY, COLORADO

COLo~ CEIVEO MAR - 6 1997
MAR 2 [) 1997
StATE 111.;~~~~

COLORAD~
I'-

mfri~~ 3~9~~~:: HE CLERK,
STATE OF COLOnA~' 

NO. 2

DISTRICT COURT, WATER , P'IVI,$ION. 2,
i.,. .~ . . . ~ . ..

Case No. 96CW68

DISTRICT COURT I WATER DIVISION 1,

Case No. 96CW146
MAR G C 1997

MAROEll TRIVISONNO
FINDINGS OF FACT, CONCLUSIONS OF lAW, JUDGMENT AND mf&1E

CONCERNING TIiE APPLICATION FOR WATER RIGHTS OF TERRA FIVE

Dll.'VELOPMENT, LItC, AND NORTHGATE COMPANY,

IN EL PASO COUNTY.

THIS MATTER having come before the Water Judge upon the

application of Willard E. Neugebauer, Cornerstone Development,
LLC, and Northgate Company, for groundwater rights and approval
of plan for augmentation ( Terra Five Development, LLC,

subsequently purchased the Subject Property). The Water Judge,
having considered the pleadings, the stipulations of the parties,
and the evidence presented, and being fully advised in the

premises, it is hereby the Judgment and Decree of the Court.

FINDINGS-OF FACT

1. Name and Address of ~ plicants. Terra Five Development, LLC,

8987 Village pine Circle, Fraruttown, Colorado 80116 ( 303) and
No~ thgate Company, 3720 Sinton Road, Colorado Springs, Colorado
80907. As used below, n~ pplicantn refers only to Terra Five

Development, LLC, and its successors and assigns, including the

Property Owners Association described in paragraph 13, and

Applicants" refers to the same, including the Northgate Company.

2. History of Case. The Applicant is represented by Holly I.

Holder, P. C. The applications for underground water rights and

approval of a plan for augmentation were filed in Case No. 96CW68

in Water Division 2 and in Case No. 96CW146 in Water Division 1

in June, 1996. Statements of opposition were filed City of
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Colorado Springs inCase No. 96CW68 and the City of Thornton in

Case No. 96CW146. The Objectors have stipulated to the entry of

this decree. No other statements of opposition have been filed

and the time for filing such statements has expired. A motion to

consolidate the cases was filed before the Panel on Consolidated

Multi.district Litigation in Case No, 96MDL18, and an order con-

solidating the cases in Water Division 2 was entered on February
19, 1997. An Order rereferring the cases to the Water Judge for

Water Division 2 was entered on March 3, 1997,

3. Subj.e,ct..mat, tm::.Jw;:i:; dictio.n: Timely and adequate notice of

the applications were published as required by statute, and the

Court haa jurisdiction over the subject matter of this proceeding
and over the parties affected hereby, whether they have appeared
or not.

RilllAL...M~ mm~

4. Aquifers and ~ Qcation of gr~~~: Applicant seeks a

decree for rights to all ground water recoverable from the not

nontributary Dawson and nontributary Denver, Arapahoe and

Laramie- Fox Hills aquifers underlying approximately 240 acres of

land, located in the parts of Section 29 and Section 32, TllS,

R65W, 6th P. M., as more particularly described and shown on

Attachment A hel'eto (" Subject Propet'ty"). The Subject property
is not located within the boundaries of a designated ground water

basin.

5. l'lelL.lQ.ca.t.iQDfl..._~ x:ates and annuaLamQWl.t.s: The

ground water may be withdrawn at rates of flow necessary to

efficiently withdraw the amounts decreed herein so long as the

permitted rates are not exceeded. The ground water will be

withdrawn through any number of wells necessary, to be located at

any location on tne Subject Property, so long as each well is

located within 200 feet of its permitted location, in the

following annual amounts.

AQ;u.if.er
Dawson

Denver

Arapahoe
Laramie- Fox Hills

Amount

240. 0 acre~feet(~~T)

192. 0 acre- feet( NT)

97. 9 acre- feet(~ r)

60. 4 acro- feot( NT)

2 Terra. rul
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The amounts conform with the values and amounts referenced

in the State Engineer' s Determination of Facts dated October 4,

1996.

6. ~ opQaed_UBe: The water withdrawn from the subject aquifers
will be used, reused, successively used, and after use leased,

sold, or otherwise disposed of for the following beneficial

purposes: municipal, domestic, industri.al, commercial,

irrigation, stock watering, recreational, fish and wildli.fe, and

any other beneficial purpose, both on and off the Subject
Property. Said water will be produced for immediate application
to said uses, for storage and subsequent application to said

uses, for exchange purposes, for replacement of depletions
resulting from the use of water from other sources, and for

augnlentation purposes,

7. Final-.rorer. ase-.JmD.Ual amounts of withd.t:aw.a.l:

A. Final determination of the applicable average

saturated sand thicknesses and resulting average annual amounts

available to Applicant will be made pursuant to the retained

jurisdiction of this Court, as described in paragraph 26 below.

The court shall use the acre- foot amounts in paragraph 5 herein

in the interim period, until a final determination of water

rights is made.

B. The allowed annual amount of ground water which may be

withdrawn through the wells specified above and any additional

wells, pursuant to 37- 90- 137( 10), C. R. S., may exceed the

average annual amount of withdrawal decreed herein for that

aquifer, as long as the total volume of water withdrawn through
such wells and any additional wells therefor subsequent to the

date of this decree does not exceed the product of the number

of years since the date of the issuance of any well permits or

the date of this decree, whichever is earliest in time,

multiplied by the average annual amount of wit.hdrawal decreed

herein for that aquifer, as specified above or as detennined

pursuant to the retained jurisdiction of the Court. However,

amounts set forth in well pennits will not be exceeded.

3 Terra. I:ul
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8. Source of ground water and limitati~- On~ on~ Qn:

A. The gt'ound water to be withdrawn from the Denver,

Arapahoe and Laramie- Fox Hills aquifers is " nontributary
groundwater" as defined in 37- 90- 103( 10. 5), C. R. S., and in the

Denver Basin Rules, the withdrawal of which will not, within

100 years, deplete the flow of a nat.ural stream, including a

natural stream as defined in 37- 82- 101( 2) and 31- 92- 102( 1) ( b) ,

C. R. S., at an annual rate greater than 1/ 10 of 1\ of the annual

rate of withdrawal. The ground water to be withdrawn from the

Dawson aquifer is " not nontributary" as defined in 37- 90-

137( 9) ( C), C. R. S. and such water may be withdrawn pursuant to

the plan for augmentation approved herein.

B. Applicant may not consume more than 98~ of the annual

quantity of water withdrawn from the nontributary Denver,

Arapahoe and Laramie- Fox Hills aquifers. The relinquishment of

2\ of the annual amount of water withdrawn to the stream

system, as required by the Denver Basin Rules effective January
I, 1986, may be satisfied by any method selected by the

Applicant and accepted as satisfactory to the State Engineer,
so long as Applicant can demonstrate that an amount equal to 2\

of such withdrawals ( by volume) have been relinquished to the

stream system.

C. There is unappropriated groundwater ava.ilable for

withdrawal from the subject aquifers beneath the Subject
Property, and the vested water rights of others will not be

materially injured by such withdrawals as described herein.

Withdrawals hereunder are allowed on the basis of an aquifer
life of 100 years, assuming no substantial artificial recharge
within 100 years. No material injury to vested water rights of.

others will result from the issuance of permits for wells which

will withdraw nontributary groundwater or the exercise of the

rights and li.mitations specified in this decree.

9. Additi,Qnal_,.. wel]. s..and well fiel-ds.:

A. Applicant may construct additional and replacement
wells in order to maintain levels of production, to meet water

supply demands or to recover the entire amount of groundwater
in the subject aqu; fers underlying the Subject Property. As

4 Terra. rul
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additional wells are planned, applications shall be filed in

accordance with 37~ 90- 137( 10), C. R. S.

B. Two or more wells constructed into a given aquifer
shall be considered a well field. In effecting production of

water from such well field, Applicant m.:1Y produce the entiI'e

amount which may be produced from any given aquifer through any

combination of wells within the well field.

C. In considering applications for permits for wells or

additional wells to withdraw the groundwater which is the

subject of this decree, the State Engineer shall be bound by
this decree and shall issue said permits in accordance with

provisions of 37- 90- 137( 10), C. R. S.

D. In the event that the allowed average annual amounts

decreed herein are adjusted pursuant to the retained

jurisdiction of the Court, Applicant shall obtain permits to

reflect such adjusted average annual amounts prior to

withdrawing the adjusted amounts. Subsequent permits for any

wella herein shall likewise reflect any such adjustment of the

average annual amounts decreed herein.

E. The water in the Dawson aquifer is not nontributary and

up to 40 acre- feet per year and no more than 1'2, 000 aCt'e- feet

total may be withdra\fi1 pursuant to the augmentation plan decreed

herein.

AEERQY.AL OF' PLAl{ FOR AUGMENTATION

10. Description of plan for Augmentation:

A. Structures to be augmented: Up to 40 individua~ wells

in the not nontributary Dawson aquifer decreed herein. The wells

will withdraw Dawson aquifer groundwater at rates of flow not to

exceed 15 gpm or an annual amount of 1 acre- foot annually per

well. The maximum total annual withdrawal shall be limited to 40

acre- feet per year under this decree.

B. consumptive Use: This plan for augmentation provides
for sewage treatment on approximately 20 of the lots by non~

evaporative septic systems and on approximately 20 of the lots by

evaporative type systems ( if necessary based on actual soil

5 Terra. rul
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conditions). Inhouse use for the 40 lots is estimated to be 12

acre- feet annually ( 0. 30 acre- feet per lot). Consumptive use for

inhouse uses is estimated to be 10% of use for lots utilizing
non- evaporative septic systems or approximately 0. 03 acre- feet

annually per lot. Evaporative type systems will consume 100% of

inhouse use. Before any other type of sewage treatment is

proposed in the future, including incorporation of the lots into

a central sewage collection and treatment system, Applicant, or

its successors and assi.gns, will amend this decree pri.or to such

change and thereby provide notice of the proposed change to other

water users by publication in the resume for Wa~ er Division 1 and

Water Division 2.

Outside irrigation shall be limited to an average of 13, 000

square feet per lot based on a use of 0. 65 acre- feet per lot ( 26

acre- feet per year total), for an irrigation consumptive use. of

approximately 20. 8 acre- feet annually ( 0. 52 acre- feet per lot).

Each well will water up to four horses ( 0. 05 acre- feet per year)

and consumptive use associated with stockwatering is assumed to

be 100% of use. Total annual consumptive use for the 40 lots is

estimated to be a maximum of 29. 4 acre- feet per year ( 6. 6 acre-

teet for inhouse use based on 20 nonevaporative an"';' 20

evaporative septic systems, 20. 8 acre- feet for i.rrigation use,

and 2 acre- feet for stockwatering use) .

C. Water rights to be used for augmentation:

1. Applicant has contracted with Northgate Company for the

purchase of 1 acre- foot of nontributary water from well U. D. No.

1- 17798- F, from the Dawson aquifer decreed for use for domestic,

municipal, commercial, industrial and irrigation purposes.

Northgate Company' s Well U. D. No. 1- 17798- F is further described

as :

Well U. D. No. 1- 17798- F

Decreed: Decenmer 30, 1976

Case No. W- 8269- 16, 80CW369, and 84CW621

Court: Water Division 1

Type of water right: Nontributary well

Legal description of the structure: Located in the NE~ of the

NE~, of Section 17, Township 11 South, Range 66 West of the 6th

P. M., El Paso County at a point 100 feet South and 75 feet West

of the Northeast Corner of said Section 17.

6 Terra. rul
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Source: Nontributary Dawson Arkose aquifer
Pumping rate: 0. 167 cfs ( 75 gpm) with an annual limitation of

121 acre- feet.

Decreed uses: domestic, municipal, commercial, industrial, and

irrigation.
Owned by Northgate Company, 3720 Sinton Road, Suite 1060,

Colorado Springs, Colorado 80907

Northgate Company also owns rights to Denver aquifer water

described below. Applicant understands that Northgate Con~ any

may choose to sube;titute this water at some time in the future

for the water from Well U. D. No. 1- 17798- F, and such substitution

is approved subject to continued compliance with the terms of

thi.s decree.

Northgate Well A- D- 3

Decreed: November 23, 1983

Case No.: 82CW295 and 87CW193

Court: Water Division 1

Type of water right: nontributary well

Legal description of the structure:

In the SW1/ 4. of the NWl/ 4 of Section 20, Township 11 South, Range
66 West of the 6th P. M., El Paso County, Colorado, at a point
approximately 1640 feet south of the north section line and 460

feet east of the west section line of said Section 20.

Decreed \J.ses: Municipal, domestic, commercial, industrial,

i.rrigation, recreational including fishery and wildlife, fire

protection, stockwatering, and the maintenance of adequate
storage systems and reserves.

Source: Nontributary Denver aquifer
Pumping rate: 0. 222 cfs, SO acre- feet annually.
The point of release to the Arkansas River drainage is to an

unnamed tributary of Jackson Creek at a point from which the

northwest COI'ner of Section 20, T11S, R66W, bears North 12

degrees West, a distance of 1600 feet, more or less.

2. Should the Northgate Company source of water fail for

any reason, Applicant may use 40 acre- feet per year of its

nontributary Arapahoe and/ or Laramie- Fox Hills aquifer decreed

herein or any other legally available augmentation supply that is

in sufficient quantity, quality, time and place to meet the

requirements of this decree. Applicant shall give notice to the

State Engineer and the parties herein identifying such other

7 Terra. rul
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legally available augmentation supply, its nature, quanti.ty,

quality, and method of delivery. The parties receiving such

notice shall have 60 days to file objections with the Court to

such proposed other legally available augn~ ntation supply. The

Court retains jurisdiction i.n this matter to determine if the

supply is adequate. Applicant shall resc:cve in any deeds of the

property, 12, 000 acre- feet total of its nontributary Arapahoe and

Laranlie. Fox Hills groundwater for possible use in this

augmentation plan; and shall convey by recorded deed the rese:cved

nontributary Arapahoe and Laramie- Fvx Hills aquifer water

described above to the property Owners Association to be created

in connection with subdivisi.on of the property pursuant to

paragraph 13 below.

3. During the pumping phase, Applicant will also utilize

return flows from the not nontributary rights as de~cribed in

paragraph lO. B above to replace depletions to the Cherry Creek

drainage only.

D. Replacement during p~~ ing: During 300 years of

pumping, Applicant will replace depletions to the affected stre~"

systems in ~n amount of water equal to the actual depletions

pursuant to ~37- 90- 137( 9) ( c). A graph showing the estimated

stre~" depletions is attached hereto as Attachment B.

i. South Platte/ Cherry Creek.

In the 300th year, depletions to the South Platte/ Cherry Creek

stream system is approximately 12. 64% of the Dawson aquifer water

withdrawn from the wells. Return flows from the use of the water

on at least 20 lots utilizing non- evaporative septic systems
accrue to the Cherry Creek stream system and those return flows

in combination with return flows from irrigation use are

sufficient to replace to Cherry Creek actual depletions caused by

pumping of up to 40 acre- feet per year from the Dawson aquifer
wells while the wells are being pumped. Because return flows

from all uses are estimated rather than measured, Applicant

agrees that such return flows shall be used only to replace

depletions under this plan for augmentation, and will not be

sold, traded or assigned in whole or in part for any other

purpose.

e l'erra . rul
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ii. Arkansas River/ Monument Creek

In t.he 300th year, depletions to the Arkansas River/ Monument

Creek stream system is approximately 8. 18% of the Dawson aquifer
water withdrawn from the wells. Replacements in an amount e~ lal

to these percentages shall be made to Monument Creek via the

Northgate water supply for at least the first 138 years of

pumping. Applicant will replace depletions associated with

pumping from years 138 to 300 by utili.zing nontributary

groundwater; or any other legally available augmentation supply
that is in sufficient quantity, quality, time and place to meet

the requirements to the stream system.

E. Postpumping Depletion Augmentation: Assuming maximum

pumping of 40 acre- feet per year from the Dawson aquifer for

three hundred years, the maximum depletion to Monument Creek froln

pumping of the wells will be approximately 8. 71% of pumping or

3. 48 acre- feet in the 351st year and the maximum depletion to

Cherry Creek from pumping of the wells will be approximately
12. 64% of pumping or 5. 0 acre- feet in t.he 300th year. Year to

year depletions shall be calculated according to the State

Engineer' s model and the stream depletion curve attached as

Attachment B, and replacements will be made to Monument Creek a.s

described above and to Cherry Creek on the Subject property. It

is the Applicant' s position that depletions which occur after

punlping ceases are not injurious, pursuant to Danielson v. Castl~

Meadows, 791 P. 2d 1106 ( Colo. 1990), State Eng:tn~ er ..~. Castle

Mead~, 856 P. 2d 496 ( Colo. 1993), and State Engineer v. Yale

Invest.ments, I.n.c....., 886 P. 2d 689 ( Colo. 1994). Nevertheless, in

order to meet a schedule for plat approval in the County and

obtain favorable referral to the County from the State Engineer
on the water supply, Applicant has purchased 1 acre- foot per year

of water from the Northgate Company which will be reserved for

and will provide augmentation water to replace depletions during
at least the first 138 years of pumping to the Arkansas River

System. Applicant shall replace depletions from year 138 to 300

and post- pumping depletions to Monument Creek and post- pumping
depletions to Cherry Creek by pumping of the reseIved

nontributary Arapahoe and/ or Laramie- Fox Hills aquifer water to

those stream systems, or by utilizing any other legally available

augmentation supply that is in sufficient quantity, quality, time

and place to meet the requirements to either stream system of

this decree, directly to the stream to meet the requirements of

9 Terra. rul
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this decree. The Court retains continuing jurisdiction in this

matter to determi.ne if the supply is adequate.

F. Applicant shall replace post- pumping depletions for the

shortest of the following periods: the period provided by C. R. S.

37- 90- 137( 9) ( c); the expressed period specified by the Colorado

Legislature, should it specify one and providing the Applicant
obtain water court approval for such modification; the period
determined by the State Engineer, should he choose to set such a

period and have juri.sdiction to do so; the period established

through rulings of the Colorado Supreme Court on relevant cases,

or until Applicant petitions the water court and after notice to

parties in the case and proves that he has complied with any

statutory requirement.

11. Adminiatration of Plan fo~ AugmentatiQD.

A. Reporting ~ requency. Applicant shall report to the

Division Engineers for both Water Division 1 and Water Division 2

no later than January 30 of each year on an accounting forn\

acceptable to the Division Engineer for Water Division NO. 1.

The annual reporting shall include the number of wells operating
in the development, the number of wells utilizing nonevaporative
and evaporative type septic systems, the area irrigated on each

lot, and the nwnber of stock watered by each well.

B. Meterl;l. All well withdrawals from structures described

in this decree will be metered and collected by the property
Owners Association, which will summarize and forward the data to

the Division Engineer for Water Division 1 and 2 and the Water

Commissioner by the 30th of January for each year.

C. Timi1l9_.af Replacemeots.
replacements required hereunder

Engineer for Water Division No.

shown on Attachment B.

Applicant agrees to make the

when required by the Division

1 and 2 pursuant to the chart as

D. CUrtailment. Pursuant to 37- 92- 305{ 8), C. R. S., the

State Engineer shall curtail all out- of- priority diversions, the

depletions from which are not so replaced as to prevent injury to

vested water rights.

10 Terra. rul
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12. Applicant and its successors i.n interest shall pay the cost

imposed by operation of this augmentation plan, and the Northgate
Company contract( s) so long as an obligation for augmentation of

depletions exists.

13. ~ rQperty Owners Association: Upon subdivision of the

property, Applicant shall create a Property Owners Association

which all purchasers of lots shall be required to join.
Applicant shall assign to the property owners associati.on

Applicant' s interest and rights and responsiblities in and under

the Northgate Contract and this plan for augmentation; Applicant
shall also assign to the the property Owners Association the

amount of 12, 000 acre- feet of their Arapahoe and Laramie- Fox

Hills aquifer water as decreed herein. Applicant shall also

create restrictive covenants upon and running with the property,
which shall obligate the individual purchasers and the property
Owners Association to carry out the requirements of the Northgate
Contract and of this decree. This decree and the restrictive

covenants shall be recorded in the real property records of El

Paso County so that a title examination of the property, or any

part thereof, shall reveal to all future purchasers the existence

of this decree and th~ restrictive covenants.

14. getained jurisdiction-Lor pJ.an tQ~ augmentation:

j

j
i

j
I

j
1

J

I
I

j
J

j

1

A. Pursuant to 37- 92- 304( 6), C. R. S. the Court retains

continuing jurisdiction over the plan for augmentation decreed

herein for reconsideration of the question whether

the provisions of this decree are necessary and/ or sufficient

to prevent injury to vested water rights of others. The Court

also has jurisdiction for the purposes of determining
compliance with the terms of the augmentation plan.

B. Any person seeking to invoke the retained jurisdiction
of the Court shall file a verified petition with the Court.

rhe petition to invoke retained jurisdiction or to modify the

Decree shall set forth with particularity the factual basis

upon which the requested decretal language to effect the

petition. The party lodging the petition shall bave tb\3 burden

of going forward to establish prima facie facts alleged in the

petition. If the court finds those facts to be established,

Applicant shall thereupon have the burden of proof to show:

1) that any modification sought by Applicant will avoid injury
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to other appropriators, or ( 2) that any modification sought by

Objector is not required to avoid injury to other appropriators
or ( 3) that any term or condition proposed by Applicant in

response to the Objectors I petition does avoid injury to other

appropriators.

CONCLUSION5..-.OF LAW

15. The Water Court has jurisdiction over this proceeding
pursuant to 37- 90- 137( 6), C. R. S. This Court concludes as a

matter of law that the application herein is one contemplated

by law. Section 37- 90..137( 4), C. R. S. The application for a

decree confirming Applicant' s right to withdraw and use all

unappropriated ground water from the nontri.butary aquifers
beneath the property as described herein pursuant to 37- 90-

137( 4), C. R. S., should be granted, subject to the provisions of

this decree. The application for a decree confirming

Applicant' s right to withdraw and use ground water from the

Dawson aquifer should be granted pursuant to 37- 90- 137( 4) and

9) ( c), C. R. S., subject to the provisions of this decree. The

withdrawal of up to 40 acre- feet annually of the Dawson aquifer
water in accordance with the terms of this decree will not

result in material injury to vested water rights of others.

16. ' l'his plan for augmentation satisfies the requirements of

37- 90- 137( 9) ( c), C. R. S. for replacement of actual depletions to

the affected stre~~ systems for withdrawals of up to 40 acre-

feet per year and no more than 12, 000 acre- feet total from the

Dawson aquifer.

17. The rights to ground water detennined herein shall not be

administered in accordance with priority of appropriation.
Such rights are not " conditional wat.er rights" as defined by
37- 92- 103( 6), C. R. S., requiring findir~s of reasonable

diligence are not applicable to the ground water rights
determined herein. ' fhe determination of ground water rights
herein need not include a date of initiation of the withdrawal

project. S~ 37- 92- 305( 11), C. R. S
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JUDGMENT AND DECREE

The Findings of Fact and Conclusions of Law set forth above

are hereby incorporated into the terms of this Ruling and Decree

as if the same were fully set f.orth herein.

18. Full and adequate notice of the application was given and

the Court has jurisdiction over the subject matter, and over the

part ies 'tlhether they have appeared or not.

19. For purposes of jurisdi.ction in this case, ~ 37" 92- 302 ( 2) ,

C. R. S., does not require that the application be supplemented
with a well permit or evidence of its denial.

20. The Applicant may withdraw the subject ground water herein

through wells to be located anywhere on the Subject Property, in

the average annual ;~ ounts and at the estimated average rates of

flow specified herein, subject to paragraph 5 above, and the

retained jurisdiction by this Court.

21. Applicant may withdraw up to 40 acre- feet per year and no

more than 12, 000 acre- feet total of not nontributary ground water

from the Dawson aquifer under the plan for augmentation decreed

herein pursuant to S 37- 90- 137( 9) ( c), C. R. S.

22. Applicant has complied with all requirements and met all

standards and burdens of proof, including but not limited to

SS37.. 90- 137( 9) ( c), 37- 92- 103( 9), 37'. 92- 302, 37- 92- 304( 6), 37- 92-

305( 1), ( 2), ( 3), ( 4), ( 6); ( 8) and ( 9), C. R. S.; to adjudicace
their plan for augmentation, and are therefore entitled to a

decree confirming and approving their plan for augmentation as

described in the findings of fact.

23. Pursuant to Section 37- 92- 305( 5), C. R. S., the replacement
water herein shall be of a quality so as to meet the requirements
for which the water of the senior appropriator has normally used.

24. The plan for augmentation as described in the findings of

fact, is hereby approved, confirmed and adjudicated, including
and subject to the terms and conditions specified herein.

25. No owners of, or person enti.tled to use water under a vested

water right or decreed conditional water right will be injured or

13 Terra. rul



Decree 96CW68 and 96CW146

injuriously affected by the operation of the plan for

augmentation as decreed herein.

26. Re.t~ined ..Jurisdiction:

A. The Court retains jurisdiction as necessary to adjust
the average annual amounts of groundwater available under the

property to conform to actual local aquifer characteristics as

determined from adequate information obtained from wells,

pursuant to g 37- 92- 305( 11), C. R. S. Within 60 days after

completion of any well decreed herein, or any test hole( s),

Applicant or any successor in interest to these water rights
shall ae~ve copies of any geophysical or other loges) obtained

from such well or test hole (s) '. lpon the State Engineer.

B. At such time as adequate data is available, any person

including the State Engineer may invoke the Court' s ret.ained

jurisdiction to make a finding and determination of water rights
availability. Within four months of notice that the retained

jurisdiction for such purpose has been invoked, the State

Engineer shall use the information available to him to make a

final finding and determination of water rights availability.
fhe State Enginee1.- shall submit such finding to the Water Court

and to the Applicant.

C. If no protest to such finding is made withi.n 60 days,
the Final Determination of Water Rights shall be incorporated
into the decree by the Water Court. In the event of a protest,
or in the event the State Enginee:- makes no dete:nn: i.nation \'lithin

four months, such final determination shall be made by the Water

Court after notice and hearing.

27. Continuins JurisdictiDn.

A. Pursuant to ~ 37- 92- 304( 6), C. R. S. the court retains

continuing jurisdiction over the plan for augmentation decreed

herein for reconsideration of the question whether the provisions
of this decree are necessary and/ or sufficient to prevent injury
to vested water rights of others. The court also retains

continuing jurisdiction for the purposes of determining
compliance with the terms of the augmentation plan, or for the

purpose of amending this decree to provide for a different type
of wastewater treatment. pursuant to paragraph 10. B above.
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Decree 96CW68 and 96CW146

THE FOREGOING IS HEREBY APPROVED AS TO CONTENT AND FORM AND

APPROVED FOR ENTRY BY TIlE WATER JUDGE.

Date: .~.

Date: lv ,C1f\

HOLLY I. HOLDER, P. C.

ByH11~~~ ld~ eo~!
j

Margaret O' Donnell, # 21145

518 - 17th Street, # 1500

Denver, Colorado 80202

303) 534- 6315

ATTORNEYS FOR APPLICANT

ANDERSON, DUDE, PIFHER &

LEBEL, P. C.

By ~ C\~_
William Kelly Dude, # 13208

104 S. Cascade Ave., # 204

P. O. Box 240

Colo. co e0901'. 02404::"',.....'"
3.". ,

719) 632- 3545

ATTORNEYS FOR OBJECTOR CITY OF

COLORADO SPRINGS
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DISTRICT COURT, WATER DIVISION 1, 
COLORADO

Court Address: 901 9th Avenue
Suite 116 
Greeley, CO 80631
970-475-2510

CONCERNING THE APPLICATION FOR 
WATER RIGHTS OF:

SHAY MILES

IN EL PASO COUNTY
Attorneys for Applicant:
Chris D. Cummins, #35154
Emilie B. Polley, #51296
Monson, Cummins & Shohet, LLC 
13511 Northgate Estates Drive, Suite 250 
Colorado Springs, CO 80921
Phone Number: (719) 471-1212
Fax Number: (719) 471-1234
E-mail: cdc@cowaterlaw.com
  ebp@cowaterlaw.com

• COURT USE ONLY  •

Case No.: 18CW3226

NOTICE OF CHANGE OF APPLICANT ADDRESS

PLEASE TAKE NOTICE, effective as of January 25, 2021, the Applicant's address 
is 15630 Fox Creek Lane, Colorado Springs, CO 80908. All other contact information remains 
unchanged. 

 Dated this 25th day of January, 2021.

MONSON, CUMMINS & CULICHIA, LLC
(Pursuant to C.R.C.P. 121, the signed original shall be kept 
on file at the offices of Monson, Cummins & Shohet, LLC)

By:       /s/ Emilie Polley
Emilie B. Polley 



CERTIFICATE OF SERVICE

I hereby certify that on this 25th day of January, 2021 I have electronically served a copy of 
the foregoing Notice of Change of Applicant Address, via ICCES, upon all parties of record as  
indicated in the ICCES electronic record.

MONSON, CUMMINS & SHOHET, LLC
(Pursuant to CRCP 121 §1-26(9), the signed original
Shall be kept on file at the offices of Monson, Cummins & Shohet, LLC)

/s/       Maria C. Gray
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Compound Result Detection Limit MCL
Bicarbonate (mg/L as CaCO3) 37.8 0.1

Calcium (mg/L as CaCO3) 32.1 0.1

Carbonate (mg/L as CaCO3) <0.1 0.1

Hydroxide (mg/L as CaCO3) <0.1 0.1

Langelier Index ‐2.44

pH 6.31 0.1 6.5 ‐ 8.5

Temperature ◦C 13 0.1

Total Alkalinity (mg/L as CaCO3) 37.8 0.1

Total Dissolved Solids (mg/L) 68 5 500

Nitrate as N (mg/L) 1.81 0.05 10

Nitrite as N (mg/L) <0.03 0.03 1

Total (mg/L)

Cyanide   <0.005 0.005 0.02

Iron  <0.005 0.005 0.3

Sodium   9.2 0.1

Antimony   <0.001 0.001 0.006

Arsenic <0.001 0.001 0.01

Barium 0.41 0.001 2

Beryllium  <0.001 0.001 0.004

Cadmium  <0.001 0.001 0.005

Chromium  <0.001 0.001 0.1

Copper  0.0695 0.0008 1.3

Lead 0.0011 0.0001 0.015

Manganese <0.0008 0.0008 0.05

Mercury <0.0001 0.0001 0.002

Nickel <0.001 0.001

Selenium  0.002 0.001 0.05

Thallium <0.001 0.001 0.002

Uranium <0.0002 0.0002 0.03

EPA/State Required SOCs all ND

EPA/State Required VOCs all ND

Gross Alpha (pCi/L) 1 0.1 15

Gross Beta (pCi/L) <3.8 3.8 4 mrem/yr

Radium ‐226 (pCi/L) 0.8 0.2

Radium ‐ 228 (pCi/L) 2 0.3

Combined Radium 226 + 228 5

Fox Creek Lane ‐ Water Quality Results ‐ Dawson Aquifer



John Green
Text Box
No summary of water quality findings is included.  Please revise and upload as a separate document with summary of findings and recommendations included.
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